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Executive Summary

The Expert Panel on Securities Regulation is charged with advising federal and
provincial finance ministers on global best practices in securities regulation that advance
the Government of Canada’s plan for capital markets as set out in “Creating a Canadian
Advantage in Global Capital Markets”. This study for the Expert Panel concerns the
development of a framework for establishing goals, objectives and performance
measurement in securities regulation.

The approach taken here is to identify elements of a desirable framework and then to
examine the practices of securities regulators in Canada and abroad and to suggest where
these practices might be strengthened so as to advance the goals of securities regulation.
By framework is meant the extent to which regulators articulate goals and objectives,
measure their performance in achieving them, and disseminate their results. All
securities regulators operate within such a framework to a greater or lesser extent.

The articulation of goals and objectives, whether in statute or in the regulator’s own
statement of its mission, is important because, while capital markets have changed very
dramatically in recent years, the traditional goals of securities regulation have become
diffuse and perhaps outdated. Thus, the classic focus on investor protection is now
commonly viewed through the lens of market efficiency and proportionate regulation
even if the basic securities laws have not changed. In addition, there is increasing interest
in how securities regulation interacts with other elements of economic policy and
regional development. An important question arises whether regulation ought to be more
directly concerned with financial system stability.

Correspondingly, there is a question about how regulators assess their performance. The
literature suggests that regulatory bodies typically measure their performance with
reference to activity levels. However, the framework concern is with “output”, the extent
to which agencies are meeting and advancing their goals. This focus calls for the
adoption of performance measures that are measurable and widely disseminated to
policymakers, investors and the public at large.

The U.K. Financial Services Authority appears to be the leading financial regulator in
terms of its fully-developed framework. As an integrated regulator with broad
responsibility for the financial services sector, it has a statutory mandate that specifies
market confidence, public awareness, consumer protection and the reduction of financial
crime. It has also articulated “Principles of Good Regulation” that include economic
efficiency, proportionality of restrictions on industry, and competition within the sector,
inter alia.

To measure its attainment of these goals and objectives, FSA measures its performance in
three areas: promoting efficient markets, helping consumers to get a fair deal, and
improving its internal effectiveness. In its annual “Performance Account”, FSA reports
various measures of the extent of its performance in these areas. FSA has also developed



64 service standards and provides statistical account of its progress in meeting those
standards.

A similar, but less well-developed approach has been adopted by the Australian
Securities Commission, largely in response to government policy which seeks to improve
the governance, transparency and accountability of independent agencies and to attain
better balance between market efficiency and investor protection. Accordingly, the
Commission has instituted service standards and identified key performance indicators,
the latter appearing to focus on activity levels and input measures. It is also apparent that
there is some conflict between the regulator and the government on fundamental issues of
goals and performance measurement.

In Canada, the Office of the Superintendent of Financial Institutions faces specific
Treasury Board reporting requirements as well as a modern statutory framework that
recognizes the benefits of competition and risk-taking among regulated financial
institutions. OSFI measures its effectiveness by means of regular surveys, but in other
respects it is required to report progress against implementation priorities. Thus, it
reports on the extent to which it has acquired the identified input capacity (i.e. in order to
better assess risk) rather than the output capacity itself (measures of risk). Performance
measurement within OSFI is conceptually difficult because its statute makes clear that its
performance is not to be assessed in light of financial institution failure.

Among the three provincial securities regulators studied, the British Columbia Securities
Commission has established the most comprehensive framework of performance
measurement. Although recently instituted, it specifies clear goals and objectives and
seeks to identify quantifiable measures of the results of its regulatory interventions.

The statutory framework in Ontario is specific, not only with respect to fundamental
goals (investor protection, market efficiency), but also regarding principles including
proportionate regulation. It is the only province with cost-benefit analysis requirements
in rule-making. However, its performance measurement is quite limited.

The Québec regulator is responsible for securities, insurance, non-bank deposit-taking
institutions and market intermediaries generally. It has undertaken enhanced monitoring
in support of the detailed statutory expression of goals and objectives, but it tends to
measure its level of activity (e.g. number of inspections and investigations) rather than
the extent to which progress toward the attainment of those goals and objectives has been
achieved. The Investment Industry Regulatory Organization, the self-regulatory body
takes the same approach, although its measure of industry risk is an output measure.

The IOSCO framework is somewhat narrow when compared with the various goals
pursued by Canadian securities regulators who, by and large, do not accord its focus on
investor protection the same priority. However, none of the Canadian regulators have
adopted the goal of financial system stability that is one of IOSCO’s three “core
principles”.
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Introduction

The Expert Panel on Securities Regulation is charged with advising federal and
provincial finance ministers on global best practices that advance the Government of
Canada’s plan for capital markets as set out in “Creating a Canadian Advantage in Global
Capital Markets”.

Among the areas of the Expert Panel’s review and advice are the objectives, outcomes
and performance measures that will best anchor securities regulation and the pursuit of a
Canadian advantage in global capital markets. These may include

e Efficient and competitive capital markets that contribute to economic growth
and prosperity

e Market integrity and the protection of investors

¢ The reduction of systemic risk

To assist the Expert Panel in this part of its mandate, this report examines the goals of
securities regulation in Canada and abroad and the adoption of performance standards
and measurement systems by securities regulators in order to identify a framework in
which global best practices and opportunities to create a Canadian advantage can be
identified.

1. Goals and Objectives: Why are they important?

It is apparent that securities market activity has grown significantly in all of the
developed and emerging economies. This growth stems from fundamental changes in
technology and in society at large and is reflected in the disintermediation of savings
through traditional financial institutions such as banks and insurance companies.

For many years now, individual investors have been accessing capital markets directly
through brokers and dealers and portfolio managers including mutual funds and (defined
contribution) pension funds, rather than putting their savings in bank accounts or
insurance policies to be invested by the financial intermediaries for their own, rather than
for the individuals’, accounts. Correspondingly, businesses have turned increasingly to
short-term commercial paper and medium and long-term bond markets in preference to
banks to fund their operations.

These well-established shifts in market activity have resulted from growing economic
efficiencies brought about through communications and computer technology that allow
the very rapid dissemination of information and transaction-processing. Indeed,
innovation within securities markets has been very dramatic as witnessed, for example,
by the development of alternative trading systems that have arisen to challenge the
dominance of the traditional stock exchange.

However, the regulatory environments have been slower to change. Many of the goals
and objectives that currently drive securities regulation were established in response to



the Great Crash in 1929 which gave rise to the creation in the 1930’s of the United States
Securities and Exchange Commission and the Ontario Securities Commission. Thus, as
late as the 1990’s, Instinet Corp. was denied a license to operate in Ontario because the
Commission felt that the public interest required it to “protect” the Toronto Stock
Exchange from competition from new trading technologies.

Accordingly, new financial services, products and technologies face a regulatory regime
that retains some of the foci and constraints that were instituted decades ago. Of course,
securities regulators are well-aware of these developments but they are required to view
them through the lens of statutes and regulatory history that emphasize the goals and
objectives of earlier periods. As securities regulation in the various jurisdictions
modernizes slowly, it is not surprising that some regimes secure the economic advantages
of efficiency and innovation earlier than others.

The study begins with the premise that the statutory provisions that guide securities
regulation are important even if they express general statements of purpose or intent.
However, securities laws in several provinces are silent with respect to goals and
objectives. To determine what path the regulator is following, it will be necessary to
consult other sources of information, such as the regulator’s own description of its
mission. Indeed, even when the statutory regime indicates goals and objectives, the
discretion granted to securities regulators means that the statutory framework may not be
the sole source of information.

2. Principles for Performance Measurement

The mere adoption of modern goals and objectives in securities regulation would be
insufficient. Even when accepted as legitimate, a goal (such as “enhanced investor
protection” or ‘““capital market efficiency’”) may be expressed at a very high level of
generality and, despite high levels of activity directed towards its attainment, it may be
unclear whether the goal is achieved or not.

The OECD observes that, traditionally,

regulatory agencies’ performance and cost-effectiveness are managed and
evaluated largely by reference to their level of activity, rather than the outcomes
they accomplish. Valid measures of compliance rates and outcomes will give
governments the capacity to evaluate regulatory agency performance by outcomes
(vis-a-vis cost and activity), and to target agency resources towards where they
are likely to be most effective.

Effective securities regulation requires some form of performance measurement that goes
beyond activity levels. Policymakers, the public and regulators themselves would like to
know to what extent the interventions are achieving the accepted goals and objectives.

! Organization for Economic Co-operation and Development. Reducing the Risk of Policy Failure:
Challenges for Regulatory Compliance. 2000, at p. 51.



Thus, while performance measurement is desirable, it is often difficult to put into
practice. Often the goals do not lend themselves to measurement; there is, for example,
no single index of market efficiency that might be consulted. Where measures are
available, they may be uninformative, as the OECD notes with respect to activity levels.

The following questions suggest generic principles that might be used, inter alia, to
evaluate the success of the regulatory process:

Is the regulator adopting the least-costly approach?

Does the regulator consider alternate means of achieving the objective?

Is the impact of the regulatory intervention measurable?

When the regulator evaluates its performance, does it measure inputs (such as

activity levels) or outputs?

e. Is the performance measure by which the regulation is evaluated disclosed
publicly?

f.  Does the problem at hand require direct regulatory intervention, or might it be
resolved by the market? (i.e. regulate only where demonstrably needed?)

g. Is there accountability and transparency in decision-making? (Is someone held
accountable for achieving the desired outcome? Are there rewards for
achieving and consequences for failure?)

h. Does the public understand what the regulator is doing in clear terms?

i. Do the regulated firm and personnel understand what the regulator is doing in

clear terms?

Are rules applied consistently across the country?

Are the direct and indirect costs of regulation roughly similar to those in other

jurisdictions?
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Accordingly, this study will examine the goals and objectives adopted by securities and
financial regulators in Canada and abroad, and will attempt to ascertain what principles
and measurement efforts are guiding their efforts.

3. Elements of a Framework

A framework begins with an articulation of the goal or goals of securities regulation.
These goals, such as investor protection, are typically stated at a high level of generality
and reflect the common understanding of why the proposed regulatory regime is
necessary.

To meet these goals, securities regulators must propose specific objectives in the form of
regulations or rule changes. Thus, under the goal of protecting investors, the regulator
might propose to improve the disclosure of financial information by issuers. This
objective gives specific content to the goal assigned to the regulator.

After implementing the rule-change, the regulator seeks, whether formally or informally,
to evaluate its impact on investor protection. This evaluation requires the regulator to
identify the relevant measure of performance. For example, the regulator might evaluate



the effectiveness of the rule-change by the change in the number of complaints it receives
from the investing public. This measure may not be unique; indeed it may not be a
particularly good measure, but it has the desirable property that it is attainable at low
cost.

Having collected the appropriate performance data and drawn conclusions about the
effectiveness of the rule-change, the regulator then decides whether to publish the
number of complaints of inadequate disclosure on a regular basis.

These steps constitute a complete framework of performance measurement. At any given
time, the securities regulatory body has such a system in place, even if the data collection
is perhaps anecdotal, the performance measure(s) not completely informative, and the
dissemination of results limited.

As the regulator identifies objectives over time, it may become apparent that other,
perhaps previously unstated, goals are also important. While the objective of improved
financial disclosure is undoubted, the rule-change may impose significant costs of
compliance on issuers that the regulator also takes seriously. Thus, it may be modified in
light of the goal of “proportionate regulation” that the securities regulator has been
mandated to consider, and new measures of performance will be required.

Thus, the framework becomes somewhat complex. Relevant goals may not be the ones
in the statute; objectives may be limited by implicit goals, and performance measurement
may be difficult to design and costly to assess. Nevertheless, all regulatory agencies have
an understanding of the framework under which they operate; opportunities for
improving the framework can be gleaned from observing how the agencies fulfill their
mission.

4. Organization of the Report

The first part of the report reviews and documents the statutory goals and objectives and
related performance standards and measurement efforts by the U.K.’s Financial Services
Authority and Australia’s Securities and Investment Commission. The FSA has gone the
furthest in defining and implementing formal performance measurement systems.

The second part of the report reviews and documents goals, objectives and performance
measurement by Canada’s Office of the Superintendent of Financial Institutions. As part
of the federal government, this agency has extensive reporting requirements that include
performance measurement.

The third part of the report presents information on provincial securities regulators’ goals
in, Ontario and Quebec, and British Columbia and attempts to determine how well they
achieve them. What performance measures do they use? Do they have systems that
accurately measure their progress? How do their efforts compare with other
jurisdictions? As markets have evolved, are there gaps in their mandates?



The final section of the report contains suggestions for the framework for performance
measurement, including goals, objectives and performance indicators that securities
regulation should target.
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Chapter 1
U.K. Financial Services Authority

1. General

The Financial Services Authority (“FSA”) is the main regulator for the UK financial
services industry, covering both prudential and conduct-of-business regulation for
banking, insurance and securities. An independent non-governmental bodys, its statutory
powers are given by the Financial Services and Markets Act, 2000 (the “2000 Act”).
The statutory goals of FSA and the detailed specification of performance standards and
measurement processes make it a good model for other regulators.

2. Statutory Mandate

The 2000 Act sets out four statutory objectives that are supported by a set of principles of
good regulation to which the FSA must have regard when discharging its functions.

(a) Statutory objectives:

(1) Market confidence: maintaining confidence in the financial system

(2) Public Awareness: promoting public understanding of the financial system

(3) Consumer protection: securing the appropriate degree of protection for
consumers; and

(4) The reduction of financial crime: reducing the extent to which it is possible for a
business to be used for a purpose connected with financial crime.

(b) Principles of Good Regulation

Further to section 2(3) of the Financial Services and Markets Act 2000, the FSA has
enunciated certain principles to which it has regard in fulfilling its statutory mandate.
These principles form the core of the FSA’s approach to implementing principles-based
regulation:

e FEfficiency and economy: the need to use resources in the most efficient and
economic way.

The non-executive committee of the Board is required to oversee the allocation of
resources and report to the Treasury every year. The Treasury is able to
commission value-for-money reviews of our operations.

® Role of management: the responsibilities of those who manage the affairs of
authorized persons.

A regulated firm’s senior management is responsible for its activities and for
ensuring that its business complies with regulatory requirements. This principle is



designed to guard against unnecessary intrusion by the regulator into firms’
business and requires FSA to hold senior management responsible for risk
management and controls within firms.

e Proportionality: The restrictions that FSA imposes on industry must be
proportionate to the benefits that are expected to result from those restrictions.

In making judgments in this area, FSA takes into account the costs to firms and
consumers. One of the main techniques is cost-benefit analysis of proposed
regulatory requirements. This approach is shown in the different regulatory
requirements that apply to wholesale and retail markets.

e [nnovation: the desirability of facilitating innovation in connection with
regulated activities.

This involves allowing scope for different means of compliance so as not to
unduly restrict market participants from launching new financial products and
services

e [nternational character: the international character of financial services and
markets and the desirability of maintaining the competitive position of the UK.

The FSA takes into account the international aspects of much financial business
and the competitive position of the UK. This involves co-operating with
overbears regulators, both to agree international standards and to monitor global
firms and markets effectively.

e Competition: the need to minimize the adverse effects on competition that may
arise from FSA activities and the desirability of facilitating competition between
the firms it regulates.

These principles cover avoiding unnecessary regulatory barriers to entry or
business expansion. Competition and innovation considerations play a key role in
the FSA’s cost-benefit analysis work. Under the 2000 Act, the Treasury, the
Office of Fair Trading and the Competition Commission review the impact of
FSA rules and practices on competition.

3. Performance Standards

Having regard to the statutory framework and the detailed principles of good regulation,
the FSA describes its general mandate under three strategic aims:

® Promoting efficient, orderly and fair markets;

e Helping retail consumers achieve a fair deal; and
e Improving its business capability and effectiveness

12



The FSA has established the Performance Account through which it provides
stakeholders with detailed information about its performance. The Performance Account
sets out how FSA measures its performance against its strategic aims.

In 2007, FSA published the Outcomes Performance Report that clearly aligns the
objectives and regulatory principles in the 2000 Act with its strategic aims. As shown in
Exhibit 1-1, three outcomes are linked to each of the three aims. The Outcomes
Performance Report is a key tool in the FSA’s drive to become more outcome-focused
and principles-based.

The FSA intends that each outcome be tracked and measured on a regular basis,
recognizing that some outcomes will be difficult to measure. The indicated outcomes in
Exhibit 1-1 will be assessed as follows:

1. Consumers receive and use clear, simple and relevant information from the industry
and from FSA

To be assessed using the Consumer Outcome Study (first report Autumn 2007)

2. Consumers are capable and confident in exercising responsibility when dealing with
the financial services industry

A long-term outcome, assessed by means of the Financial Capability Survey every
four to five years

3. Financial services firms treat their customers fairly and so help them to meet their
needs

Addresses whether firms treat their customers fairly and whether consumers end up
with suitable financial products and services. Tracked through the ARROW
supervision framework, complaints data, thematic work (i.e. special studies),
performance against Treating Customer Fairly (“TCF’) embedding and other inputs
described in the annual TCF performance report (first published November 2007)

4. Firms are financially sound and well managed
Assessed by ARROW risk assessment and the internal Alert and Risk Indicator to
understand financial soundness and management of smaller firms; informed by

regulatory returns

5. Firms and other stakeholders understand their respective responsibilities and
mitigate risks relating to financial crime and arising from market conduct

This is assessed using the Financial Crime Survey of firms, the Consumer Awareness
Survey, and market cleanliness measures. Market cleanliness is reflected in the
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extent to which ‘informed price movements’ are observed ahead of significant
regulatory announcements by issuers.

6. Financial markets are efficient, resilient and internationally attractive
Efficiency is measured through a series of wholesale and retail measures and the
efficiency of the UK Listing Authority. Resilience is measured through the
Resilience Benchmarking Project. International attractiveness is gauged through a
number of surveys assessing London’s relative position as an international financial
centre and through its share of financial activities such as initial public offerings.

7. The FSA is professional, fair, efficient and easy to do business with
Assessed by the two-yearly Practitioner Panel survey, external Service Standards, and
internal customer satisfaction surveys of regulatory processes. Fairness tracked by
feedback in the Enforcement Performance Account.

8. The FSA is effective in identifying and managing risks to its statutory objectives
Based on survey of what relationship-managed firms think about FSA supervision

9. The costs and benefits of regulation are proportionate
The “Cost of Regulation” study with Deloitte and the “Administrative Burdens”
report have provided details on where FSA should focus its efforts to reduce costs.
FSA is looking at more studies to improve its ability to track cost, benefit and

proportionality

Two areas of the Performance Account that have been subject to well-defined statistical
measurement are Service Standards and Enforcement Performance.

4. Service Standards

The Performance Account includes reports on FSA’s performance in meeting service
standards that it has adopted. Most standards are voluntary commitments (e.g. dealing
with inquiries from the public) but others are statutory deadlines (e.g. filing deadlines)
that apply to all applications.

Standards have been established in the following service areas’:
¢ Authorization (licensing/registration)
e.g. Al.1 to process 100% of complete applications for corporate authorization

within 6 or 12 months of receipt; 75% within 3 months of receipt

e Regulatory decisions

2 FSA. “Currently applicable standards”, available at
http://www.fsa.gov.uk/Pages/About/Aims/Performance/standards/index.shtml
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e.g. R2.1 to consider 100% of notices of a proposed alteration to a Collective
Investment Scheme and, if appropriate, issue a warning notice, within 1 month

e Complaints about the FSA
e.g. C1.2 Stage 1: to acknowledge 100% of complaints and send a leaflet
explaining how the Complaints Scheme works and the right to ask for a stage two
investigation, within 5 working days

e Listing
e.g. L1.1 to process 100% of applications for listing within 6 months of receipt

¢ Notifications
e.g. N1.1 to process 100% of complete notifications for Appointed Representative
status within 5 working days of receipt

e Communications
e.g. CM1.1 to provide a substantive response to 90% of letters, emails, or faxes
received by the Firm Contact Centre, FSA Relationship Manager, or relating to
certain types of questions about fees, within 12 working days of receipt

The list of current standards is provided in Exhibit 1-2.

The Performance Account reviews the 64 service standards that were in place between
October 1, 2007 and March 31, 2008.° During this time, there were no transactions for
four of the 64 standards.

For the 60 standards where transactions did occur, FSA met 49 (or 81.7%) and did not
meet 11 (18.3%). FSA notes that of the eleven unmet standards, nine have targets of
100% meaning that a delay in any single case may result in a missed standard. FSA also
notes that its performance was over 96% in such standards.

Exhibit 1-3 shows FSA’s performance against prevailing service standards over the last
four years. Note that because new standards are introduced and some are deleted over
time, the year-to-year results are not completely comparable. The results in the latest
reporting period, October 2007 to March 2008, show a decrease in performance
compared to the previous period. However, there were no missed standards below 90%
of the target.

FSA makes clear that, given a choice between meeting a standard and taking more time
to make the right decision, it will take more time.

3 FSA. “Latest results”, available at
http://www.fsa.gov.uk/Pages/About/Aims/Performance/standards/latest/index.shtml
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5. Enforcement Performance Account

FSA considers the effectiveness of enforcement on a regular basis through measurement

and reporting on performance. It produces an annual performance account of the fairness
and effectiveness of its enforcement activity and publishes statistics thereon in its annual

report.

FSA views enforcement action as one of several instruments that it can use in achieving
its statutory objectives:

Our approach is to achieve credible deterrence through our enforcement work. We focus on those
cases where we think we can make a real difference to consumers and markets, using enforcement
strategically as a tool to change behaviour in the industry. To achieve credible deterrence,
wrongdoers must realise that they face a real and tangible risk of being held to account and expect
a significant penalty. This applies across the spectrum, from our work to prevent market abuse, to
our work helping to ensure that customers are treated fairly.*

FSA brings enforcement actions on violations of both its Principles and its rules, the
former having the status of the latter. FSA views its enforcement policy as an important
component in its move toward principles-based regulation:

Most enforcement actions in the last financial year were based on Principles only or a combination
of Principles and rules. Of 48 disciplinary cases, 21 (44%) were based on Principles and almost all
of the remaining cases were a combination of Principles and rules. This demonstrates the
continued alignment of enforcement with the move towards principles-based regulation. Our
Principles have the status of rules and we will continue to take action where they are breached.
Our new Enforcement Guide, which was adopted on 28 August 2007, makes clear that we
acknowledge that firms may comply with the Principles in different ways and that we will not take
enforcement action unless it was possible to determine at the relevant time that the conduct fell
short of our requirements. We will apply the standards required by the Principles at the time the
conduct took place and not later, higher standards. However, where conduct falls below the
standards we require, we may take action even if the conduct is widespread within the industry.’

The FSA’s statistical report on enforcement activities for the period 2007/08 is contained
in its annual report.6

In light of FSA’s approach to enforcement, it is apparent that the statistics must be placed

in context. Since, as FSA indicates, enforcement is a relatively small part of its work, a
high number of cases opened need not be a good indicator of its effectiveness.

6. General Observations

* Financial Services Authority. Enforcement annual performance account 2007/08, at para. 8.
http://www.fsa.gov.uk/pubs/annual/ar07_08/Enforcement_report.pdf

> ibid. at para. 10.

® Financial Services Authority. “Enforcement activity 2007/08". Appendix 5, Annual Report 2007/08.
(available at http://www.fsa.gov.uk/pages/Library/corporate/Annual/ar07_08.shtml)
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It is apparent that FSA has devoted considerable effort to translating its statutory
directives into clearly-articulated operational objectives, strategic aims and outcomes. In
addition, it has established a measurement system that enables it to assess the extent to
which it has attained those outcomes.

As to goals and objectives, it is noteworthy that the traditional goal of “investor
protection” is discussed in terms that are concrete: clear information provided to
customers, confident customer capability, and fair treatment by firms. This attempt to
“flesh out” what it means by investor protection may be a reaction to the tendency to
justify all regulatory interventions on the basis of an ill-defined objective that, once
invoked, cannot be challenged.

It is also noteworthy that the FSA’s “economic” objectives give effect, not only to the
statutory objective of efficient markets, but also to competitive conditions in financial
services. FSA clearly seeks to maintain London’s pre-eminent position as an
international financial centre, even though it faces no explicit statutory requirement to do
so. This concern with industry competitiveness is expressed in terms of “proportionate
regulation”, service standards, and keeping U.K. markets “internationally attractive”.
The significance of its competitiveness objective may be the reason why FSA has
devoted so much effort to cost-benefit analysis in analyzing proposed regulatory
interventions.

These broader economic objectives are likely related to the growth of the financial
services sector in the European Union and to the competitive efforts among the Member
States to attract companies to their own financial centres. In this regard, it should also be
noted that as an integrated regulator, FSA is attractive to foreign firms operating in
different financial industries. Such firms will face one regulator with similar policy
objectives across the financial services that it regulates.

It may also be noted that neither FSA’s statute nor its various interpretations thereof
make reference to international financial market stability. This omission is surprising in
light of London’s stature as an international financial centre, and may result from the fact
that FSA is a non-governmental body. Thus, there may be an implicit understanding that
financial stability issues are beyond its capability to influence, and fall within the
domains of the Bank of England and the Treasury.

From a measurement perspective, FSA accepts that its performance should be based on
outputs that are measurable. While it maintains and reports statistics on its activities,
these statistics relate less directly to its statutory and self-imposed goals and objectives.

It is also noteworthy that FSA publishes its performance measures. The “Performance
Account” appears to be a unique development.

Although measurement is a clear concern for FSA, it is interesting that it makes use

mainly of surveys. Apparently, FSA does not assess economic objectives directly. For
example, one might have thought that FSA would undertake regular studies of the extent
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to which stock prices reflect publicly available information. Such information could be
extremely valuable in assessing concerns about capital market efficiency, “insider
information” and discounts on initial public offerings.

Similarly, FSA does not explicitly report on the success of its efforts to enhance the
international competitiveness of the London market. However, this may reflect a
political sensitivity within the European Union.

It may also be pointed out that the FSA’s efforts in performance measurement appear to
require a significant budgetary expense and claim on management time and resources.

Exhibit 1-1: Operational Performance Report

OPR summary

FSMA objectives and
Principles of Good Regulation

Consumer protection
Public awareness

Strategic Aim

Help retail consumers
achieve a fair deal

Outcome

1. Consumers receive and use clear, simple and relevant
information from the financial services industry and the FSA.

2. Consumers are capahle and confident in dealing with the
financial services industry.

3. Financial services firms treat their customers fairly and
thereby help them meet their needs.

Market Confidence
Financial Crime

Promote orderly,
efficient and fair
markets

4, Firms are financially sound and well managed.

5. Firms and other stakeholders understand their respective
responsihilities and mitigate risks relating to financial crime
and arising from market conduct.

6. Financial markets are efficient, resilient, fair and easy to do
business with.

Principles of Good Regulation:
Economic and Efficient;
Innovation;

Proportionality;

International character;

Senior management responsibility;
Competition (two principles)

Improve our business
capability and
effectiveness

7. The FSA is professional, efficient, fair and easy to do
business with.

8. The FSA is effective at identifying and managing risk.

9. The costs and benefits of the regulatory regime are
proportionate.
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Exhibit 1-2: Current Performance Standards

We are constantly seeking to improve our performance so our service standards are
regularly reviewed to ensure they are appropriate and challenging.

List of current standards

The following table lists all of the service standards that apply from 1 April 2008.

For a more detailed explanation of what a given standard means, click on its ID.

‘2

=
(V)

‘ZD
A

Authorisation

Standard

To process a complete application for corporate

authorisation

To process Money Laundering registrations

@)

To process applications for the authorisation of new
schemes under section 242 for Authorised Unit Trusts
(AUT) and Regulation 12 for Open Ended Investment

Companies (OEIC)

M

To process applications under s242 for the authorisation
of Unit Trust Schemes and under Regulation 12 of The
Open Ended Investment Companies Regulations 2001

for authorisation of an OEIC

To consider whether an EEA UCITS scheme that has
given a notice to the FSA of its intention to invite UK
persons to invest will be compliant with UK law and,

where not, to issue a notice to that effect

To consider notifications for recognition from schemes

authorised in
Table 5-2 (con’t)

designated countries or territories and, if appropriate,

issue a warning notice

19

Target

100% within 6 or 12 months of
receipt

75% within 3 months of receipt

100% within 45 days of receipt of
application or receipt of any further
required information

100% within the earlier of 12
months from receipt or 6 months
from being deemed complete

75% within 6 weeks of receipt

100% within 2 months of receipt

100% within 2 months of receipt



90% within 15 working days of

A8.1 To process a complete registration application from a receipt

Mutual Society

Reqgulatory decisions

Standard Target
100% within 3 months of
receipt unless attached to
To process an application for approved an application for Part IV
E— person status Permission
85% within 2, 4 or 7
working days
To consider notice of a proposed alteration to
R2.1 a Collective Investment Scheme and, if 100% within 1 month
appropriate, issue a warning notice

- , 100% within 6 months of
To process an application from an authorised

R5.1 firm for Variation of Permission becoming Complete or 12
months of receipt
I 70% within 2 months of
To process a complete application from an L :
RS2 authorised firm for Variation of Permission application becoming
complete
100% within 3 months of
To make a decision following receipt of a receipt
R6.1 o .
valid' notification to approve a change in
control
To give waiver decisions for an application ~ 90% within 20 working
R7.1 A N . .
which includes sufficient information days of receipt
100% within the earlier of
1) 6 months of application
becoming complete (if an
application is received
complete) or 2) 12
R8.1 To determine applications for Cancellation of months of the application
E— Part IV Permission first being received by the
FSA
80% within 3 months of
receipt
@
R9.1 To respond to requests from EEA or Swiss  100% within 3 months of

regulators in respect of insurance business  receipt

20



Q

Q
N

Q
w

Q
AN

transfers outside the UK

To consent to, or refuse, changes to branch
details for a branch established by a UK firm
exercising its EEA rights

To consent to, or refuse, changes to relevant
details for a UK firm which is providing

100% within 1 month of
notification

100% within 1 month of

services in exercise of an EEA right notification
Complaints about the FSA
Standard Target

Fast Track: To complete the investigation
and respond to the complainant and send a
leaflet explaining how the Complaints
Scheme works and the right to ask for a
stage one investigation

Stage 1: To acknowledge a complaint and

send a leaflet explaining how the 100% within 5 working
Complaints Scheme works and the right to days

ask for a stage two investigation

Stage 1: To notify the complainant if the
complaint will not be admitted to the 100% within 4 weeks
Scheme at stage one

Complete a stage one investigation and

write to the complainant with results of the

complaint or write to the complainant to set 100% within 4 weeks
out a reasonable timescale within which the

FSA plans to deal with the complaint

100% within 5 working
days

Listing
Standard Target

To process an application for listing 100% within 6 months of
receipt

To comment on the initial proof of a document r9€50{;>iv¥|th|n 10 days of

submitted for pre-vetting by a new applicant for P o

listing 100% within 10 days of
receipt

To comment on the initial proof of a document 95% within 5 days of
submitted for pre-vetting by an issuer already receipt
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listed

To comment on subsequent proofs of
documents submitted for pre-vetting

To reply to a complaint about a listed company

Notifications

Standard

To process a complete notification for
Appointed Representative status

To process a complete post-event
notification to change the FSA's static data
on a regulated firm

To process a complete pre-event notification
to change the FSA's static data on a
regulated firm

To notify the firm of the applicable
provisions if they are an EEA firm wanting to
establish a branch in the UK

To notify the firm of the applicable
provisions if they are an EEA firm wanting to
provide services in the UK

To inform the firm if a consent notice will not
be issued for a UK firm wanting to establish
a branch in the EEA

To provide a copy of the notice of intention
to the host state regulator if a UK firm
expresses the intention to provide cross-
border services in an EEA country
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100% within 5 days of
receipt

95% within 5 days of
receipt

100% within 5 days of
receipt

95% within 5 working
days of receipt

100% within 5 working
days of receipt

Target
100% within 5
working days of
receipt
95% within 5
working days of
receipt
95% on or before

the date requested
by the firm

100% within 2
months of receipt

100% within 2
months of receipt

100% within 3
months of receipt

100% within 1
month
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Communications

Standard

To provide a substantive response to
letters, emails or faxes received by the
Firm Contact Centre, FSA Relationship
Manager, or relating to certain types of
questions about fees

To provide a draft letter of our findings
and recommendations following an
"ARROW" discovery visit to a firm

To provide a substantive response to
correspondence received by the
Consumer Contact Centre

To meet requests received through the
automated consumer leaflet request
telephone lines

The telephone call abandonment rate for

calls made directly to the Consumer
Contact Centre

To answer telephone calls made directly
to the Consumer Contact Centre

The telephone call abandonment rate for

calls made directly to the Firm Contact
Centre

To answer telephone calls made directly
to the Firm Contact Centre

To process simple oral queries relating to

the Code of Market Conduct

To process complex queries relating to
the Code of Market Conduct

To consult on relevant documentation
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Target

90% within 12
working days of
receipt

70% within 10
weeks for a Full
ARROW
assessment/Light
ARROW plus
Capital assessment
or 6 weeks for a
Light ARROW
assessment

90% within 12
working days of
receipt

95% within 5
working days of
receipt

Not more than 5%

80% within 20
seconds

Not more than 5%

80% within 20
seconds

90% within 24 hours

100% within a
timeframe
consistent with the
enquirer's
requirements

To inform the
industry in 100% of
cases where the
consultation period
is less than 3
months



80% within 30
To provide a substantive reply to MPs'  working days
letters 100% within 60
working days
100% within 20
To reply to 'right to know' requests for working days of
information made under the Freedom of receipt (unless
Information Act 2000 public interest
extension applies)
100% within 40
working days of
receipt
90% within 30
To pay correct invoices received from working days of
suppliers receipt of a correct
invoice
98.5% availability of
To ensure availability of customer facing IS the systems

To reply to requests for information made
under the Data Protection Act 1998

systems (currently measured
Monday to Friday,

@ 7am to 8pm, UK
time)

M This is a new definition that came into effect on 1 April 2008.

@ This is a new standard that came into effect on 1 April 2008.

© Financial Services Authority | Page last updated 30/04/08
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Exhibit 1-3: Service Performance over Time

Service Standards

Performance against our service standards

T LA i S - A _s L
80% |
60% |
40% |
20% 1
0%
Met Not Met Not Met
(10023 (>90%) (<90°3
@ Ful Financial Year 0405 @ April- Sept 05 @ Oct 05 - Ver 06 O Apr 06 - Sept 06
@ Cct 06 - Mar 07 O Apr O7 - Sept 07 0 Cct 07 - Mer 08
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Chapter 2
Australian Securities and Investment Commission

1. General

The experience with goal, objectives and performance measurement in Australia is of
interest to Canada because of similarities in the economies of the two countries, the
federal structure, and the concern with economic aspects of securities regulation.

In addition, the Australian situation may be of interest because the national securities
regulator began operating in 1991, replacing the National Companies and Securities
Commission (NCSC) and the Corporate Affairs offices of the states and territories.

The Australian Securities and Investment Commission (“ASIC”), established on 1 July
1998, is now an integrated regulator, responsible for consumer protection in
superannuation, insurance, deposit taking and credit, resulting from the recommendations
of the Financial System Inquiry. The Inquiry had found that financial system regulation
was piecemeal and varied, and was determined according to the particular industry and
the product being provided. This was seen as inefficient, as giving rise to opportunities
for regulatory arbitrage, and in some cases leading to regulatory overlap and confusion.

However, there has been some tension over basic goals and objectives of securities
regulation between the ASIC and the government.

2. Statutory Mandate

The responsibilities of ASIC in performing its functions and exercising its powers are set
out in the ASIC Act (2001)7, which provides that ASIC must “strive” to:

(a) Maintain, facilitate and improve the performance of the financial system and the
entities within that system in the interests of commercial certainty, reducing
business costs, and the efficiency and development of the economy; and,

(b) Promote the confident and informed participation of investors and consumers in
the financial system, and

(c) Administer the laws that confer functions and powers on it effectively and with a
minimum of procedural requirements, and

(d) Receive, process and store, efficiently and quickly, the information given to ASIC
under the laws that confer functions and powers on it; and

7

Source:
http://www.comlaw.gov.au/ComLaw/Legislation/ActCompilation1.nsf/0/2C65E906B4D3CD17CA257478
00145C48/$file/AusSecInvCom2001_WDO02.pdf
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(e) Ensure that information is available as soon as practicable for access by the
public; and

(f) Take whatever action it can take, and is necessary, in order to enforce and give
effect to the laws of the Commonwealth that confer functions and powers on it.

It is noteworthy that the statutory objects of the ASIC give prominence to the economic
objectives relating to financial system performance, reducing regulatory burden, and
economic efficiency and development.

The second statutory object addresses the investor protection objective, but is limited to

promoting participation by confident and informed investors.

3. Service Standards

The ASIC Service Charter sets out how the ASIC serves its clientele, what they can
expect and how they may facilitate ASIC assistance in all matters save surveillance and
enforcement.

Exhibit 2-1 identifies the various service dimensions for handling inquiries from the

public, the goal for response time to each, and its record of meeting these services goals
in the fiscal year 2006-2007.

4. Key Performance Indicators

On February 20, 2007, the Treasurer issued the Government’s Statement of Expectations
for the ASIC. The Statement results from a recommendation in the Review of Corporate
Governance of Statutory Authorities and Office Holders that identified ways in which the
governance of Commonwealth “portfolio bodies” may be improved, transparency and
accountability increased, and clear relationships between different arms of Government
be established.

The Government’s Statement also forms part of the response to the Report of the
Taskforce on Reducing Regulatory Burden on Business. That Report proposed that the
Government provide specific guidance to ASIC about the appropriate balance between
pursuing safety and investor protection, and market efficiency. As a result of the
Report’s recommendations, the Treasurer proposed that ASIC develop, inter alia,
principles-based regulation, produce key performance indicators, pay greater attention to
Government policy directions and objectives, and cooperate with other economic
regulators.

The development of key performance indicators is noteworthy. The Report had

recommended that ASIC develop indicators in addition to existing safety measures,
having regard to all of its statutory objectives, including efficiency and business costs.
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The Report also recommended that any indicators should be reported in the ASIC’s
annual report and should be accompanied by guidance in their interpretation, particularly
where outcomes may be influenced by factors outside ASIC’s control.

The Treasurer indicated that as an initial priority ASIC should develop indicators for:

® Costs for business of complying with ASIC’s supervisory regimes

e Levels of stakeholder satisfaction with ASIC’s services, and

¢ Time taken for provision of guidance by ASIC about regulatory obligations in
areas where concerns have been raised.

The Treasurer further stated that indicators of the broader economic impact of ASIC’s
supervisory conduct should be developed over the longer term.

In its response to the Treasurer’s Statement of Expectations, ASIC acknowledged the
need for more comprehensive performance indicators covering all its statutory objectives,
including efficiency and business costs. It cautioned that it would take some time to
achieve this goal.

6. Performance Measurement

Exhibit 2-2, extracted from the ASIC’s Annual Report, 2006-07, presents the
performance indicators that ASIC uses to measure its “effectiveness” in attaining the four
statutory objectives.

The information in Exhibit 2-2 makes it clear that the ASIC’s associates “‘effectiveness”
in achieving goals and objectives with its activity levels. Thus, its primary statutory
obligation is to improve the performance of the financial system and to reduce business
costs. However, ASIC does not attempt to measure the performance of the financial
system or the costs of doing business. Instead, it measures the number of applications
processed to reduce costs and the number of new financial services firms licensed.

The primary statutory obligation calls attention to improve the financial system in the
interests of economic efficiency and development. Thus far, however, ASIC has not
provided indicators of the impact of its activities on efficiency and development.

Similarly, the important statutory object of promoting the confident and informed
participation of investors and consumers is not the subject of measurement. ASIC reports
the number of visits to its website, the number of people it has assisted, etc. These
measures are essentially measures of activity and are, at best, indirect indicators of
whether investors and consumers are confident and informed.
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7. General Observations

It should be noted that ASIC does not regulate the banking sector. This may account for
the lack of emphasis on financial system stability.

The Australian experience indicates a degree of tension between the government and the
regulatory authority. Whereas the statute clearly assigns economic objectives clear
priority over investor protection, it is not entirely clear that the ASIC accepts the
hierarchy of objects in the statute.

On its website, ASIC states: “The Australian Securities and Investment Commission Act
(2001) requires us to

e Uphold the law uniformly, effectively and quickly

¢ Promote confident and informed participation by investors and consumers in the
financial system

e Make information about companies and other bodies available to the public

e Improve the performance of the financial system and the entities within it.””®

This tension between the government’s concern with economic goals and the regulator’s
focus on investor protection may be the reason that Australia has not moved more
vigorously to establish formal systems of performance measurement.

8 hitp://www.asic.gov.au/asic/asic.nsf/byheadline/Our+role?openDocument
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Exhibit 2-1: Service Charter Measurement

ASIC Service Charter:

how we performed

On 30 June 2006, as part of our commitment to better
and more transparent regulation, we published the
ASIC Service Charter, which explained what Australian
companies, financial services business and professional
service providers could expect in their dealings with us.

In the charter, we set out our goals for processing the
most common applications and requests we receive,
and committed to reporting on performance against

those goals. Below are the results of our performance

The processes we use to measure these results have
been independently verified. The verification process
uncovered some issues with the way we count some of
our results. We are working to improve those aspects
of our systems for reporting performance against the
charter. We are also working to improve the areas
where we are not meeting our service targets.

We willl continue to report against the service charter
indicators each year,

from 1 July 2006 to 30 June 2007.

Service Service charter target 200607 performance
General We aim to answer your telephone queries 949% of calls answered on the spot
phone queries on the spot. (630,856 of 670,755)
6% (39,899 calls) referred to
specialist staff
General We aim to reply within 2 business days 80% replied to in 2 business days
email queries to email queries sent to: (23,091 of 29,057)
- info.enguiries@asic.gov.au
- infoline@asic.gov.au
- onlineaccess@asic.gov.au
General We aim to acknowledge receipt of general correspondence within 14 days
correspondence | of receiving it, and give a full response within 28 days:
General correspondence to Public Information | 95% fully responded to within 28 days
Program about our public database and (52,796 of 55,734)
registers, including fee waivers.
Correspondence received by our 100% acknowledged within 14 days
Correspondence Control Unit. (656 letters)
71% responded to within 28 days
{470 of 661 letters)
Registering We aim to complete company incorporations 97% (156,522 of 161,673)
a company within 1 business day of receiving a complete | 879 of paper forms completed
application. in 1 day (21,959 of 25,320)
99% of electronic forms completed
in 1 day (134,563 of 136,353)
Updating We aim to enter critical changes to company 929% (960,636 of 1,050,260)
company information in the corporate register within 72% of paper forms (214,296 of
information 2 business days. 200,908) entered in 2 business days
and status 99.5% of electronic forms entered in
2 business days (746,340 of 750,352)
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Exhibit 2-1 (con’t)

Service

Registering
as an auditor

Service charter target

We aim to decide whether to register a person
as an auditor within 28 days of receiving a
complete application.

2006-07 performance

100% registered within 28 days
(112 individual applications and
18 authorised audit companies)

Registering
as a liquidator

We aim to decide whether to register a person
as a liquidator or official liguidator within
28 days of receiving a complete application.

Liquidators: 83% decided within
28 days (15 of 18 applications)

Official ligquidators: 83% decided
within 28 days (24 of 29 applications)

Registering By law, we must register a managed 95% registered in 14 days

a managed investment scheme within 14 days of (583 of 616)

investment receiving an application (unless incomplste

scheme in various ways).

Applying for We aim to decide whether to grant or vary Granting a licence: 65% decided

or varying an an Australian financial services licence within in 28 days (310 of 474 applications)

AFS licence 28 days of receiving a complete application. Varying a licence: 71% decided in
28 days (503 of 709 applications)
This result is for all applications, including
those where we did not initially receive
all the information we needed to make
a decision.

Applying for We aim to give the Minister our 100% to Minister within 12 weeks

an Australian
market licence

recommendation about simple applications
to operate financial markets within 12 weeks
of receiving an application.

(3 applications)

Applying
for relief

If you lodge an application for relief from the
Corporations Act that does not raise new
policy issues, we aim to give you an in
principle decision within 21 days of receiving
all necessary information and fees.

74% of in principle decisions made within
21 days (2278 of 3062 applications)

This result is for all applications,
including those where we did not initially
receive all the information we needed

to make a decision.

Complaints about
misconduct

by a company

or an individual

If you make a complaint about the activities

of a company or individual, we aim to respond
to you within 28 days of receiving all relevant
information.

819% finalised within 28 days
(8,620 of 10,681)
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Exhibit 2-2: Key Performance Indicators

Effectiveness

Key statistics about advancing the aims set out in our legislation*

2006-07 2005-06 2004-05
Upholding the law uniformly, effectively and quickly
* 0% total litigation successful 7% 949% 94%
* 06 criminal litigation successful 88% 72% 87%
» % civil litigation successfult 98% 98% 95%
* Civil orders against people or companies 256 230 121
* Criminals jailed 21 17 27
* Additional disclosures achieved for investors 371 125 161
Promoting confident and informed consumers
* Public complaints about misconduct assessed 10,681 12,075% 10,752
* \isits to our consumer wehsite FIDO 1,050,000 785,000 615,000
* People assisted through our call centre 707,000 770,000 784,000
* Recoveries, costs, compensation, fines and assets frozen (million) $140m $215m $123m
e Company fundraisings where ASIC achieved better
disclosure for investors (billion) $17bn $10bn $6bn
Making company information available quickly and efficiently
» Total requests (free and paid) from ASIC databases (million) 55m 45m 36m
* % company data lodged on time 95% 949 94%
Improving the performance of the financial system
and the entities within it
e Applications granted that reduced costs to business 2,287 2,489 2,939
* Applications granted for innovative transactions or products 72 76 54
* New Australian financial services licences issued 369 428 401

*  Based on ASIC Act, see page 32.

T Civil litigation includes civil injunctions, freezing orders
and civil penalty proceedings.

T Included 1,818 questionnaires ASIC sought from Westpoint investors.
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Chapter 3
Canada Office of the Superintendent of Financial Institutions

1. General

The Office of the Superintendent of Financial Institutions (“OSFI”’) was established by
Parliament on July 2, 1987 by the OSFI Act. It is an integrated financial regulator,
responsible for the regulation and supervision of all federally chartered, licensed or
regulated banks, insurance companies, trust and loan companies, cooperative credit
associations, fraternal benefit societies and pension plans. The Office of the Chief
Actuary conducts actuarial services for the Government of Canada. While OSFI does not
regulate securities markets, it has statutory responsibility for the securities business
activities conducted iternally by federal financial institutions.

OSFTI’s performance standards and measurement approaches are of interest because,
as an industry-funded, integrated financial regulator that operates at arm’s length from
the Minister, it bears certain similarities to Canadian securities regulators.

However, as an agency of the federal government, OSFI is subject to reporting
requirements of the federal Treasury Board Secretariat. These requirements can be

evaluated by the extent to which they focus on measurable outcomes.

2. Statutory Mandate

The OSFI Act creates the Office and establishes its goals and objectives. Section 3 of the
Act emphasizes that the goal of the OSFI is public confidence in the financial system:

3.1 The purpose of this Act is to ensure that financial institutions and pension plans are regulated
by an office of the Government of Canada so as to contribute to public confidence in the Canadian
financial system.

Section 4 of the Act specifies OSFI’s objectives. In regard to financial institutions, s.4(2)
emphasizes the objective of safety and soundness:

(2) The objects of the Office, in respect of financial institutions, are

(a) to supervise financial institutions in order to determine whether they are in sound financial
condition and are complying with their governing statute law and supervisory requirements
under that law;

(b) to promptly advise the management and board of directors of a financial institution in the event
the institution is not in sound financial condition or is not complying with its governing statute
law or supervisory requirements under that law and, in such a case, to take, or require the
management or board to take, the necessary corrective measures or series of measures to
deal with the situation in an expeditious manner;

(c) to promote the adoption by management and boards of directors of financial institutions of
policies and procedures designed to control and manage risk; and

(d) to monitor and evaluate system-wide or sectoral events or issues that may have a negative
impact on the financial condition of financial institutions.
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Section 4(3) provides objectives regarding depositors, policyholders and creditors:

(3) In pursuing its objects, the Office shall strive

(a) in respect of financial institutions, to protect the rights and interests of depositors, policyholders
and creditors of financial institutions, having due regard to the need to allow financial
institutions to compete effectively and take reasonable risks;

It is noteworthy that, unlike the direct objectives given to OSFI for financial institutions,
OSFlI is here required to “strive” to protect depositors, policyholders and creditors. The
consideration of the interests of creditors is also noteworthy, as is the overall objective in
depositor protection of requiring consideration of competition and reasonable risk-taking.

It is also noteworthy that section 4(4) of the Act does not assign sole responsibility to
OSFIL:

(4) Notwithstanding that the regulation and supervision of financial institutions by the Office and the
Superintendent can reduce the risk that financial institutions will fail, regulation and supervision
must be carried out having regard to the fact that boards of directors are responsible for the
management of financial institutions, financial institutions carry on business in a competitive
environment that necessitates the management of risk and financial institutions can experience
financial difficulties that can lead to their failure.

Thus, the Act recognizes that boards of directors have management responsibilities; that
financial institutions operate in a competitive environment; and that failure is always a
possibility.

3. Strategic Outcomes

OSFI identifies two strategic outcomes that are primary to its mission and central to its
contribution to Canada’s financial system:

® To regulate and supervise to contribute to public confidence in Canada’s
financial system and safeguard from loss. OSFI safeguards depositors,
policyholders and private pension plan members by enhancing the safety and
soundness of federally regulated financial institutions and private pension
plans.

e To contribute to public confidence in Canada’s public retirement income
system. This is achieved through the activities of the Office of the Chief
Actuary, which provides accurate, timely advice on the state of various public
pension plans and on the financial implications of options being considered by
policy makers

4. Performance Reporting

As with federal government departments and agencies generally, OSFI is required to
submit a Departmental Performance Report (“DPR”) annually.
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As noted therein, OSFI does not measure its performance on the basis of financial-
institution closures and pension plan terminations because, as indicated in the OSFI Act,
such failures do not necessarily indicate OSFI’s performance. When a failure occurs,
OSFI assesses how it performed relative to its early intervention mandate in identifying
the situation and intervening appropriately.

In the most recent DPR, OSFI measures its performance according to eight Program
Priorities and two Program Support Activities:

Program Priorities

(1) Accurate risk assessment of financial institutions and timely, effective
intervention and feedback

(2) A balanced, relevant regulatory framework of guidance and rules that meets or
exceeds international minimums

(3) A prudentially effective, balanced and responsive approvals process

(4) Accurate risk assessments of pension plans, timely and effective intervention and
feedback, a balanced relevant regulatory framework, and a prudentially effective
and responsive approvals process

(5) Contribute to awareness and improvement of supervisory and regulatory practices
for selected foreign regulators through the operations of an International
Assistance Program

(6) Contribute to financially sound federal government pension and other programs
through the provision of expert actuarial valuation and advice

(7) Participate in and monitor international work on conceptual changes to accounting

standards

(8) Ensure that OSFI is in a position to review and approve applications that are
submitted for approval under the Basel II capital framework

Program Support Priorities

(9) High-quality internal governance and related reporting resources and
(10) Resources and infrastructure necessary to support supervisory and regulatory
activities

Exhibit 3-1, from the DPR for the period ending March 31, 2007, provides OSFI’s report
on its performance against the first priority. Here, OSFI measures its performance by an
independent survey of knowledgeable observers, and reports 92% satisfaction with its
supervisory process (for the most recent survey in 2005-05) and 78% satisfaction for
early intervention for life insurance companies (in 2006-07 survey).
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5. Service Standards

In July 2005, OSFI published service standards for those approval-related services to
federally regulated financial institutions for which a fee is charged. These service
standards comply with the Government’s “Policy on Service Standards for External
Fees”.” OSFI has developed seven service standards for application to 51 service fees in
effect at the time, although it has since stopped charging the full set of fees.

Service Standard 4 covers twenty Ministerial approvals. As shown for twelve thereof in
Exhibit 3-2, OSFI’s standard is that 80% of requests will be processed in less than 90
calendar days of receipt.

OFSI reported it success in meeting these service standards for the seven categories of
services in its 2005-06 annual report. As shown in Exhibit 3-3, the performance standard
for Ministerial approvals was 80% of requests handled in 90 days, and OSFI handled
over 95% of requests within that period.'*"!

6. General Observations

As a prudential regulator, OSFI is concerned mainly with solvency issues. Its role in
regulating market conduct of federal financial institutions is limited, and for this reason,
its goals and objectives with respect to investor/consumer protection are limited. In this
regard, it does not serve as a model for securities regulation.

However, OSFI is significantly concerned with promoting competition within the
financial sector and with the burden of compliance. It is also noteworthy that OSFI
applies internationally-developed financial regulations in Canada, most notably the
various Basel Accords. It has limited ability to control the significant compliance costs
that these regulations impose, as they are held to be justified by the requirements for
international financial stability. Thus, OSFI regulates and supervises federal financial
institutions with regard to this goal.

In financial regulation, the absence of failures is often taken as the key indicator of
soundness and, indeed, of regulatory success. However, OSFI’s mandate does not
preclude failures and the occurrence of failure says nothing about OSFI’s performance.

9http://www.tbs—sct.,czc.ca/Pubs pol/opepubs/TB_H/CRP e.asp.

' OSFI. Striking a Balance: OSFI Annual Report 2005-2006 (http://www.osfi-
bsif.gc.ca/app/DocRepository/1/eng/reports/osfi/ar0506_e.pdf)

Since the service standards were introduced, OSFI has reviewed its fees for service and no longer
charges fees for approvals requested by existing entities. Its 2006-07 annual report did not report on
achievement of service standards.
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Section 4 of the OSFI Act refers to the need to promote a competitive environment in
which financial institutions take risks in the normal course of business; accordingly,
OSFI’s mandate does not include such stringent regulation that no failures can occur.

OSFTI’s statutory framework is of particular interest for its explicit consideration of
competition. A similar view of competition is found, if not always articulated, among
provincial securities regulators, who take the view that the regulatory regime is there to
protect investors in the event of dealer failure, rather than to ensure that dealers do not
fail.

In terms of performance measurement, OFSI seeks to measure outputs where possible.
Its use of independent surveys of knowledgeable industry observers to assess its
“accurate risk assessment of financial institutions and timely, effective intervention and
feedback” provides relevant information on this dimension of its performance.

However, it is clear that when OSFI, in compliance with the requirements set down by
Treasury Board, measures its performance against its priorities, its formal performance
measurement systems generally measure inputs rather than outputs. Thus, if OSFI makes
it a priority to improve its ability to assess risk-taking by banks, then OSFI’s performance
report documents the improvements it has put in place to monitor and assess risk.

The Treasury Board performance-reporting requirement emphasizes accountability for
expenditures, and like other government departments and agencies, OSFI must prepare
detailed accounts of its plans and priorities that require funding. While such
accountability is important in itself, it does not identify the appropriate output measure,
which for OSFI would be the level of risk in the banking system.

In this regard, OSFI does not publish its risk assessments for individual institutions.
While there may be good reason for this, it may be possible to develop aggregate risk
measures that would enable it, and the public, to determine whether the financial system
is becoming more or less risky over time.

In light of OSFI’s objective relating to competition, entry and exit may be good
indicators of success. A regulatory regime in which entry and exit are infrequent may be
one in which regulatory barriers to entry are too high, with resulting implications for the
efficiency of the sector and the economy as a whole. In addition, OSFI might examine
market shares by product line and the extent of changes in rankings of firms by market
share as indicators of competition. A sector with a relatively small number of firms
might still be highly competitive in this regard.
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Exhibit 3-1: Performance Measurement for Risk Assessment

PRIORITY 1

Strategic Outcome: Regulate and Supervise to Contribute to Public Confidence in
Canada’s Financial System and Safeguard from Undue Loss

Program Activity: Regulation and Supervizion of Federally Regulated Financial Institutions

Program Sub-Activity: Risk Azsezsment and Intervention

Priority 1: Accurate rizk asseszmentz of financial instituticns and timely, effective intervention and feedback.

Description

=  Operate an effective prudential supervizory system by allocating rescurces to higher riskimpact
institutions/activities.

=  Conduct timely rigk assezsments and interventions and provide clear reports and recommendations to
Federally Regulated Financial Institutions (FRFIs).

=  Recommend appropnate changes in FRFI practices and processes.

Key Expected Results

=  (O5Fl uzes a modern supervisory process that iz effective and leads to an accurate overall azseszsment of
the risk profile and contrel functicns of the financial institutions it regulates and supervises.

= Inexercising itz early intervention mandate, O5FI is proaciive in intervening in problem cases in an
effective and appropriate manner.

Key Performance Measures / Achieved Results Ratings

1. Knowledgeable observers® are of the view that OSFIl uses a modern 2006-2007 — Mi&
supervisory process that is effective and leads to an accurate overall
assessment of the risk profile and control functions of the financial institutions it | 2pos_2008 — MiA
regulates and supervizes,
MOTE: Thiz measurs was not assessed in the year under raview, but a link is provided 2004-2005 — S2%
o the most recent aszesament cbtained through independent conzultation with satisfackion

knowledgeable cheervers about OSFI's performance.

+  In 2004-2005, resulis of consultations with a cross section of financial institutions
regulated by OSFI showed that satisfaction with OSFI as the prncipal regulator
and supervizor of Canada's financial services sector was high. The majority of
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Exhibit 3-1 (con’t)

2. Knowledgeable observers are of the view that, in exercising its early

respondents were “very' or "somewhat” satisfied with O5F's performance as a
prudential regulator. Source: 2004 Industry Consuifation Findings* .

intervention mandate, OSFl is proactive in intervening in problem cases 2006-2007 — TA%
regarding the financial institutions it regulates and supervises. appropriate for
insurance

In 2006-2007, results of consultations with a cross section of life and property and
casualty insurance companies requlated by OSF| showed that 75% of
knowledgeable cbservers consider O5FI's treatment of companies of concern as
appropriate; recommendations are clear and understandable. Sowurces: 2007 Reparf
on Actuarial Consultations.®

companies

2005-2006 — Ni&

2004-2005 - 85%
In 2004-2005, results of consultations with a cross section of financial institutions appropriate for
regulated by OS5SF| showed that 85% of knowledgeable cbeervers consider O5FI's | financial institutions
treatment of companies experiencing financial difficultiss as appropriate;
recommendations are clear and understandable. Sowrce: 2004 Industne
Consuifation Findings

Performance Discussion

Steps taken duning the year in support of this objective include:

Intervened with a number of institutions to improve rigk management and govemance practices and to
enhance safety and soundness.

Reduced the number of “staged” {problem) institutions, mainly as a result of the continued improved
health of the Property and Casualty {P&C) insurance industry, as well as effective intervention by OSFIL.
The number of staged institutions declinad to 25 at the end of 2006-2007 from 36 a year earlier.
Aszigned a low or moderate Composite Risk Rating (CRR) to 95% of all rated institutions as at March 31,
2007. Mo institution was assessed as high risk. The percentage of institutions with a low or moderate risk
rating has been improving steadily since 2002-2003, when O5F] started sharing risk ratings with
institutions.

Enhanced risk azsessment and intervention activities on emerging areas of risk. For example, OSFI
increassd the focus on risks arising from Canadian institutions’ offshore operations and their ability to
manage those risks. Continued to develog and maintain effective werking relationships with foreign
regulators to optimize supervisory efforts.

Monitored institutions’ ability to manage the adoption of international accounting standards and the
implementation of Bazel 1.

Reviewed instifutions’ crisis response and preparadness.

Continued to aszess institutions' ability to detect and deter terrorizt financing and monesy laundering.
Increased focus on a potential deterioration in asset quality at amaller deposit-taking institutions.
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Exhibit 3-2: Service Standards

SERVICE STANDARD 4
Ministerial Approvals
80% will be processed im less than 90 calendar davs of receipt

This service standard is more lement than the Superintendent Approvals (Categones 1 to 3) because Ministerial

Approvals typically involve more complex cases that demand additional trme. For the purpose of measuring
performance azamst the service standard, the first day of the process will be the day that OSFI recetves all material
information relevant to the approval requirements. Regardless of the number of days it takes OSFI to complete this
review, OSFI will issue an “application receipt” to the applicant effective on the date of actual receipt. If mformation

is incomplete, OSFI will issue a “deficiency letter” to the applicant. For the purposes of measuring performance

agamnst the service standard, the final day of the process is the day that a Recommendanion Memorandum has been sent
to the Minister to approve or deny the application or the day that the applicant decides to withdraw the application or
place it on hold.

This service standard will apply to the following user pay codes:

User
Pay Service
Code Description of Document or Service Bank Act| T&LC ICA | CCAA Fee
51-01 | Letters patent of incorporation 22 21 22 23 32,000
671 708
51-02 | Letters patent of continuance 33 31 32 NiA 32,000
632 719
51-03 | Order permutting a foreizn bank to carry on business m 324 N/A N/A NiA 32,000
Canada
51-04 | Order approving the insuring in Canada of risks by a foreign| N/A N/A 374 NiA 32,00
body corporate
S1-05 | Letters patent of amalgamation 22 233 251 231 16,000
208 262
51-06 | Approval of an agreement respecting the sale of all or 236 241 N/A NiA 16,000
substantially all assets
51-07 | Approval of the acquisition or increase of a significant 373 373 407 354 16,000
interest 273 27
S51-02 | Approval of a purchase, remnsurance or transfer of policies. a| N/A N/A 254 NiA 8.000
reinsurance agamst rnisks undertaken by the company. or a 587.1
sale of assets
51-09 [ Approval of the acquisition of conirol of, or the acquisition | 468(3) 433(3 495(7) | 390(5 | 8,000
or increase of a substantial investment in, an entity 930(3) 554(5)
(Ministerial Approval) A71(5)
51-10 [ Approval to retain contrel of, or to continue to hold a 4714y 436(4) | 498(4) | 3934 | 8,000
substantial investment mn, an entity for longer than 90 days | 322.14(4) 3574
933(3) 9740(3)
51-12 | Approval, for an mdeterminate period, to retain control of, 457(T) 49007y | 384(T) 8.000
or to hold a substantial nvestment in. an enfity that was 438(3) 30005y | 3953
acquired by way of a loan workout or realization of a 522.15(3) 358(T)
security interest 934i6) F300(3)
935(4) O75(6)
OT6(4)
51-14 | Order exempting a forelgn bank from certain provisions of | 308(1) N/A N/A NiA 8.000
Part XII of the Bank 4ct
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Exhibit 3-3: Meeting Service Standards

O0SFI Performance Against User Fee Service Standards 2005-2006*
(figure 22)

=== Performance Standard = Performance Reesults

Precedents/Rulings/Interpretations

(standard is less than 180 calendar days)

Ministerial approvals

(standoard is less than 90 calendor days)

Non-precedential confirmations of quality of capital

(standard is less than 60 calendar days)

0SFI non-deemed approvals except those in Category 3

(standard is less than 60 calendar days)

0SFI deemed opprovals

(standard is less than 30 calendar days)

0SFI non-deemed approvals of deposit
and trust agreements and letters of credit

(standard is less than 15 business days)

Copies of corporate documents and
certificates of confirmation

(standard is less than 2 business days)
70 75 80 75 920 5

* Approval processing times from date of receipt of completed application. Percenta ge
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Chapter 4
Ontario Securities Commission

1. General

The Ontario Securities Commission (“OSC”) is the regulatory body responsible for
administering and enforcing securities legislation in Ontario. It is an administrative
tribunal with quasi-judicial powers.

The Commission’s approach to goals, objectives and performance measurement is of
interest for several reasons, including its role as regulator of the largest capital market in
the country. Although it has typically viewed regulation through the lens of investor
protection, it has increasingly recognized the importance of capital market efficiency and
issues relating to the costs of regulation.

2. Statutory Mandate

The Securities Act creates the Commission and instructs the Commission in several parts
of the statute. The OSC must interpret its mandate from these various provisions.

a. Purpose

Section 1.1 of the Securities Act provides the “purposes” of the Act:

The purposes of this Act are,
(a) to provide protection to investors from unfair, improper or fraudulent practices; and

(b) to foster fair and efficient capital markets and confidence in capital markets. 1994, c. 33,
s. 2.

While this purpose clause is not specifically hierarchical, it is noteworthy that the first
purpose is investor protection and that market efficiency and confidence are listed
second. It might be inferred that the Securities Act accords the former purpose greater
importance or significance than the latter.

The reference to fairness in the second principle is oblique. It could be taken to indicate
“fair” competition and the acceptability of market outcomes only when they are deemed
“fair”. Alternately, it could mean fairness in the sense that all participants face the same
rules and that the outcomes of such competition are not the policy concern.

Market efficiency and confidence are clearly economic considerations. The Securities

Act is thus concerned with the economic consequences of inefficiency and the lack of
confidence on the part of issuers and investors.
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b. Principles

Section 2.1 of the Act provides “fundamental principles” for the Commission in pursuit
of the statutory purposes:

In pursuing the purposes of this Act, the Commission shall have regard to the following
fundamental principles:

1. Balancing the importance to be given to each of the purposes of this Act may be required in
specific cases.

2. The primary means for achieving the purposes of this Act are,

i. requirements for timely, accurate and efficient disclosure of
information,

ii. restrictions on fraudulent and unfair market practices and procedures,
and

iii. requirements for the maintenance of high standards of fitness and
business conduct to ensure honest and responsible conduct by market participants.

3. Effective and responsive securities regulation requires timely, open and efficient
administration and enforcement of this Act by the Commission.

4. The Commission should, subject to an appropriate system of supervision, use the
enforcement capability and regulatory expertise of recognized self-regulatory organizations.

5. The integration of capital markets is supported and promoted by the sound and responsible
harmonization and co-ordination of securities regulation regimes.

6. Business and regulatory costs and other restrictions on the business and investment activities
of market participants should be proportionate to the significance of the regulatory objectives
sought to be realized. 1994, c. 33, s. 2.

The first of these principles to which the Commission is required to have regard is
“balance” with respect to the two statutory purposes. This principle seems to suggest that
there is, or could be, a conflict between protecting investors and fostering market
efficiency and confidence.

The third principle indicates that the Commission should have regard to effective and
responsive regulation, achieved by open and efficient administration and enforcement.

The “integration of capital markets” is a fundamental principle for which the Commission
is to have regard. This principle suggests that capital markets are more efficient when
regulation is coordinated and harmonized. This principle supports the statutory direction
to foster fair and efficient markets and market confidence.

The last principle calls attention to “business and regulatory costs”. Thus, the
Commission is instructed that such costs should be “proportionate” to the regulatory

objectives.

c. Economic efficiency in rule-making authority
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Section 143 of the Securities Act gives the Commission the authority to make rules; such
rules have the status of regulations. With respect to every rule that the Commission
proposes to make under this provision, s.143.2 requires the Commission to publish a
notice and s.143.2 (2) requires that the notice contain, among other things,

e A discussion of all alternatives to the proposed rule that were considered by
the Commission and the reasons for not proposing the adoption of the
alternatives considered.

e A reference to any significant unpublished study, report or other written
materials on which the Commission relies in proposing the rule.

e A description of the anticipated costs and benefits of the proposed rule.'?
The requirement for cost-benefit analysis in rule-making authority emphasizes the goal of
economic efficiency, i.e. that proposed rules should be shown to have benefits that

exceed the costs they impose. Notably, the Commission is not required to demonstrate
this, but it is required to consider the costs and benefits.

3. Performance Measurement

The Commission tracks and reports a variety of statistics, such as the number of
registrants, salespeople, hearings, regulated entities’ by-laws reviewed or approved, etc.
As discussed above, such statistics are measures of activity; they do not necessarily
measure the progress of the agency toward achieving the statutory goals and objectives.

One activity indicator, complaints from the public, does suggest a measure of service that
the Commission seeks to attain. Exhibit 5-1 shows how complaints were received and
disposed of in the past few years'>. However, the Commission has not formulated a
service standard in this regard, nor has it indicated its success in achieving a prescribed
level of response to complaints.

One area where the Commission has established a service standard is with respect to its
review of offering documents and applications for exemptive relief. When the OSC is
the principal regulator in regard to an issuer of securities, the Commission’s Corporate
Finance Branch is charged with reviewing offering documents and applications for
exemptive relief from that issuer.

The Corporate Finance Branch has set standards for responding to these filings'*. For
offering documents, it aims to complete the review within 30 working days of receipt.

'2'S. 143.2(5) provides exceptions to the notice requirement.
B osc. “Complaint Data”, available at http://www.osc.gov.on.ca/About/ComplaintData/cd index.jsp
% OSC. Report of the Corporate Finance Branch. Staff Notice 51-706. November 1, 2007, at p.41.
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For fiscal 2007, the Branch met this standard 92% of the time, unchanged from the
previous year.

For exemptive relief applications, the Branch’s standard is 40 working days. During the
2007 fiscal year, the standard was met for 85% of applications completed, versus 80% in
the previous year.

It appears that these two areas are the only ones for which service standards have been

established.

4. General Observations

Similarly, the Act gives some precision to the objective of investor protection, i.e. unfair,
improper, fraudulent practices. Yet, despite the apparent primacy of investor protection
in the Ontario Securities Act, there is no indication of how the OSC views its
performance in this area. The available statistics focus on activity levels rather than
outputs.

In 2000, the Commission established the Investor Education Fund. This innovative step
to promote investor education complements the Commission’s efforts to protect investors
through enforcement actions, and indicates that the Commission pursuing the goal of
well-informed investors. This initiative is similar to those established in other provinces
and is potentially measurable through properly-designed surveys.

In recent years, the Commission has become more focused on competition and efficiency
issues with, for example, the elimination of entry barriers through dealer ownership
restrictions, the de-mutualization of the Toronto Stock Exchange, and the establishment
of a framework for alternative trading systems. The Commission is a leader in the
adoption of requirements for cost-benefit analysis in rule-making.

These regulatory innovations evidence a clear and growing concern with capital market
efficiency, competition, and the proportionality of costs of regulation. There is, however,
no framework in place for the regular assessment of these goals and objectives as yet.

The introduction of service standards in the Corporate Finance Branch is likely to be
followed by similar developments in other parts of the Commission. This may lead to
further discussion of the goals and objectives of securities regulation in Ontario.
Doubtless, the contribution of securities market regulation to financial system stability is
a concern of provincial regulators, and concern with this objective will likely increase.

45



1400

1200

1000

&00

G00

400

200

Exhibit 4-1: OSC Complaint Reporting
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Chapter 5
Québec Autorité des Marchés Financiers

1. General

The Autorité des marchés financiers (“AMF”) is the body mandated by the government
of Québec to regulate the province's financial markets and provide assistance to
consumers of financial products and services. °

Established under An Act respecting the Autorité des marchés financiers on February 1,
2004, the AMF is unique among Canadian regulatory bodies by virtue of its integrated
regulation of the Québec financial sector, notably in the areas of insurance, securities,
deposit institutions (other than banks) and the distribution of financial products and
services. In addition to the powers and responsibilities conferred on it by its
incorporating legislation, the AMF oversees the enforcement of laws in each of the areas
it regulates.

2. Statutory Mandate

Securities regulation in Québec is guided by two statutes, the Securities Act and An Act
Respecting the Autorité Des Marchés Financiers, R.S.Q., chapter A-33.2.

S.4 of the Autorité’s governing act specifies the Statutory Mission:

4. The mission of the Authority is to

1) provide assistance to consumers of financial products and services,
in particular by setting up consumer-oriented educational programs on
financial products and services, processing complaints filed by
consumers and giving consumers access to dispute-resolution services;

2) ensure that the financial institutions and other regulated entities of
the financial sector comply with the solvency standards applicable to
them as well as with the obligations imposed on them by law with a
view to protecting the interests of consumers of financial products and
services, and take any measure provided by law for those purposes;

3) supervise the activities connected with the distribution of financial
products and services, administer the rules governing eligibility for and
the carrying on of those activities, and take any measure provided by
law for those purposes;

4) supervise stock market and clearing house activities and monitor the
securities market, in particular, by administering the controls provided
by law as regards access to the public capital market, ensuring that the
issuers and other practitioners involved in the financial sector comply
with the obligations imposed on them by law and taking any measure
provided by law for those purposes;

'3 http://www.lautorite.qc.ca/autorite/a-propos.en.html#
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5) see to the implementation of protection and compensation programs
for consumers of financial products and services and administer the
compensation funds set up by law.

2002, c. 45, s. 4; 2004, c. 37, s. 90.

In 5.8 the Act instructs the AMF in regard to its functions and powers:

8. The Authority shall perform its functions and exercise its powers in a
way as to:

1) foster the confidence of the public and of the business community as
regards financial institutions and practitioners in the financial sector as
regards solvency and the competence of agents, advisers, brokers,
representatives and other practitioners in the financial sector;

2) promote the availability of high-quality, competitively priced financial
products and services for individuals and enterprises in all regions of
Québec;

3) see to the establishment of an effective and efficient regulatory
framework that promotes the development of the financial sector and
facilitates innovative management and commercial practices;

4) grant the public and the business community access to reliable,
accurate and complete information on the financial institutions and
practitioners in the financial sector and on the financial products and
services offered;

5) protect consumers against unethical, abusive or fraudulent practices
and give individuals and enterprises access to various dispute
resolution mechanisms.

2002, c. 45, s. 8; 2004, c. 37, s. 90.

In respect of securities markets, the Securities Act refers to both market efficiency and
investor protection, but appears to give prominence to the former:
Administration of the Act.
276. The Autorité des marchés financiers established under section 1
of the Act respecting the Autorité des marchés financiers ( chapter A-
33.2) is responsible for the administration of this Act and shall
discharge the functions and exercise the powers specified thereunder.
Mission.
In addition, the Authority's mission is

1) to promote efficiency in the securities market;

2) to protect investors against unfair, improper or fraudulent practices;
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3) to regulate the information that must be disclosed to security holders
and to the public in respect of persons engaging in the distribution of
securities and in respect of the securities issued by these persons;

4) to define a framework for the activities of the professionals of the

securities market and organizations responsible for the operation of a
stock market.

3. Performance Measurement

AMEF regularly collects and publishes a variety statistics that describe its activities. For
example, under its mandate to assist consumers, AMF has undertaken to improve the
delivery of services to consumers. In this regard, it collects and publishes statistics in a
variety of areas including the number of requests for information and complaints
received. The majority of calls from consumers focused on insurance and securities
matters and the confirmation of licenses of service providers.'®

Under its regulatory mandate, AMF has undertaken enhanced monitoring in order to
protect the public. In this regard, it publishes statistics on the number of inspections and
investigations and reports the number of files opened, completed and pending. In
addition, it reports on the number of legal proceedings commenced.'’

These measures of activity are those generally undertaken by regulatory agencies.
Although undertaken in support of the statutory goals and objectives, they are not
designed to measurable indicators of the extent to which progress toward the attainment
of those goals and objectives has been achieved.

However, AMF does have a broader conception of the performance outcomes that it
seeks to obtain. For example, the Fund for Investor Education and the Promotion of
Good Governance financially supports various initiatives related to investor protection,
investor education, promotion of good governance and improving knowledge of the
financial sector.'® Such outcomes are potentially measurable by properly-designed
survey instruments.

4. General Observations

Québec has perhaps the most detailed specification of statutory goals and objectives for
securities regulation among the provinces. The goals clearly indicate that the AMF is to
regulate in such manner as to promote the development of the financial sector in the
province.

' AMF. 2006-2007 Annual Report, Tables 5-6, at p.32
7 AMF. 2006-2007 Annual Report. Tables 2-4, at p. 26-27
'8 AMF. Regulation and oversight of Québec’s financial sector, 2006 at p. 6.
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It is noteworthy that securities market efficiency is the first-listed goal of the Securities
Act. Similarly, the manner in which the Autorité is to perform its functions has a
decidedly economic focus; investor protection against abusive and fraudulent practices is
the last of the five statutory concerns indicated. In this regard, the regulatory approach in
Québec is decidedly different from that in Ontario.

Although Québec has articulated a detailed set of goals and objectives for securities
regulation, the Autorité has not developed performance standards or measurement
systems that would allow it to assess its progress in achieving the statutory mandates in
measurable terms.
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Chapter 6
British Columbia Securities Commission

1. General

The British Columbia Securities Commission is the independent provincial government
agency responsible for administering the provincial Securities Act.

The Commission has recently developed a formal system of performance measurement
and is in various stages of implementation.

2. Statutory Mandate

The provincial Securities Act makes no mention of goals or objectives of the
Commission. However, the Commission indicates that it “protects and promotes the
public interest by fostering

e asecurities market that is fair and warrants public confidence

¢ adynamic and competitive securities industry that provides investment
opportunities and access to capital”19

3. Performance Measurement

The Commission implements its mission in four specific areas*’:

@) Promote a culture of compliance
(i1) Act decisively against misconduct
@iii))  Educate investors

(iv)  Advance cost-effective regulation

It proposes long-term measures in order that progress toward these objectives can be
assessed by stakeholders. Measurements are to be selected based on the following
criteria:

» Connection to goals. Measurements will assess progress in achieving goals and,
through them, the mission.

 Longevity. Measurements will be chosen that the Commission will be able to track
over several years, and whose trends will provide valuable information for improving
the Commission’s performance.

» Cost-effectiveness. Measures that can be executed within the measurement budget.

» Measurability. Measurements will be chosen for which accurate data can be
collected and used to form baselines in a timely way.

1 British Columbia Securities Commission. Service Plan, 2008-2011 at p. iii
20 British Columbia Securities Commission. 2008/2009 Service Plan Performance Measures, at p.1
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Three examples illustrate the developing performance measurement system.

Promote a Culture of Compliance:

The Commission proposes to measure compliance in the mining industryzl. Each year it
engages a mining specialist to review a random sample of mining issuers to determine

whether they meet the minimum standards for technical disclosure in news releases,
annual information forms, websites and management discussion and analysis.

Goal 1: Promote a culture of compliance

PERFORMANCE TARGETS
MEASUREMENTS
06/07 Actuals 07/08 08/09 09/10 10/11
/Baseline Estimate Target Target Target
1.1 Percentage of reviewed 1ssuers Data will New
that reduce deficiencies i their be measure
contmnuous disclosure a) 100% available a)=94%" | a)=94% | planned for
a) Improved disclosure b) 81% in 07/08 b)=85% | b)=90% new
subsequent to a continuous Annual reporting
4
disclosure review Report standard*™
b) Improved disclosure to QOur corporate finance division reviews 1ssuer disclosure for non-
minimum standards compliance. At the end of each fiscal year, we retain an outside auditor

to analyze the subsequent continuous disclosure of a statistically
sigmificant random sample of 1ssuers that received comment letters
from us duning that vear. The results of this review will show the
extent to which our detailed CD review work motivated non-compliant
issuers to improve their disclosure voluntarily.

1.2 Percentage of randomly Data will
sampled mining issuers that a) 71% be a) 70% a) 70% a) 75%
meet the mummum standards b) 70% available b) 70% b) 70% b) 75%
for technical disclosure in: c) 47% in 07/08 c) 55% c) 70% c) 75%
a) News releases d) 429 Annual d) 50% d) 70% d) 75%
b) Anmual information forms Report
c) Issuer websites BC 1s home to many mining issuers. We will give a list of BC-based
d) Management discussion and | mining 1ssuers to an external mining specialist, who will select
analysis randomly from that list and analyze whether those issuers” most recent

technical filings were compliant with NI 43-101 Srandards af
Disclosure for Mineral Projects. This review will show the extent to
which a sample of BC-based mining 1ssuers 15 compliant in specific
areas of their technical disclosure.

Notes: (1) This target 15 lower than the 2006/07 actual to allow for our small sample size (around 390

reviews). (2) We expect that Canada will adopt international financial reporting standards (IFES) by

Janumary 1, 2011.

Thus, in 2006-07, 71% of randomly selected mining issuers met the met the minimum
standards for technical disclosure in news releases. The Commission’s target is 70% for
2008-09, rising to 75% in 2010-11.

! See fn. 21 supra, at p.17 available at http://www.bcsc.be.ca/uploadedFiles/ServicePlan 2008-2011.pdf
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Act Decisively Against Misconduct

This area of measurement concerns the critically-important enforcement efforts of the
Commission. In developing its performance measurement system, the commission
recognizes that activity levels, budgets, number of cases, etc. often fail to identify the
effectiveness of these efforts.

Goal 2: Act decisively against misconduct

PERFORMANCE MEASUREMENTS TARGETS
06/07 Actuals /Baseline 07/08 Estimate 08/09 09/10 10/11
Target Target Target
2.1 Percentage of
1eW Cases 20“.-"‘;} 55‘!'3 559'3 GDO.’EI 6‘52';:-
with active i i i i i i E—
misconduct Detecting active misconduct and then preventing, stopping. or disrupting it early
where we benefits investors, especially since the amount of money mnvestors lose in 1llegal
intervened distributions tends to increase exponentially over the life of the distribution. We will

track the cases accepted each year for enforcement action where the misconduct was
ongoing when the BCSC leamed of it. We will calculate the percentage of those cases
in which we 1ssued a freeze order, a temporary order, or took some other step to
formally or informally dismupt the distribution. This will show how often we take early
action to stop misconduct.

Advance Cost-Effective Regulationzzz

The Commission proposes to create a scorecard to projects initiated locally and by the
Canadian Securities Administrators.

2 See fn. 21 supra, at p.20 (available at http://www.bcsc.bc.ca/uploadedFiles/ServicePlan_2008-2011.pdf)
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Goal 4: Advance cost-effective regulation

PERFORMANCE MEASUREMENTS TARGETS
06/07 Actuals 07/08 Estimate | 08/09 09/10 09/11
/Baseline Target | Target | Target
4.1 Average score on cost- Data will be
effective regulation New meastre available in Improve | Improve | Improve
scorecard B ; 07/08 on 07/08 | on 08/09 | on 09/10
Annual Report

To measure cost-effective regulation, we will create a scorecard that
tracks the important steps and outcomes 1n responding to market
problems. We will apply the scorecard to all CSA and local projects. For
CSA projects, the scorecard will report on the extent to which we took
steps to advocate our cost-effective regulation principles. For all
projects, the scorecard will give credit for outcomes-focused results. We
will report the average score of all the projects completed each vear.

4.2 Average approved project Data will be
post-implementation score . available in | Improve | Improve | Improve
New measure 07/08 on 07/08 | on 08/09 | on 09/10
Annual Report

We will assess each local IT project at a predetermined time after the
project’s completion (as documented i the project proposal) and score
the project’s success relative to its proposed benefits.

At this time, it is not clear what projects the Commission intends to evaluate or how the
score will be established. The Plan refers to information technology projects, but may
perhaps include rule-making generally. There may be a role for cost-benefit analysis in
scoring potential regulatory interventions as the percentage of benefits over costs.

4. General Observations

It is noteworthy that the British Columbia Securities Commission has described its
mission in terms of protecting and promoting the “public interest” by fostering a fair
market that warrants public confidence and a competitive securities industry. The
“public interest” formulation of the goal of securities policy is common and is open to the
criticism that it gives inordinate discretion to the regulators. In some respects, the
development of performance measurement in securities policy in various jurisdictions is a
reaction to the breadth of interpretation that this formulation allows.

Perhaps because of this breadth, the Commission has found it necessary to be more
precise about what actions it is to take. Here, the Commission sees its mandate as
ensuring compliance, acting against misconduct, educating investors, and promoting
proportionate regulation. The first two actions simply recognize the enforcement role of
the Commission in respect of statute requirements.

Notably, however, “educating investors” and “advancing cost-effective regulation” are
not statutory requirements but are goals that the Commission has identified within its
discretion. Other such goals and objectives, such as capital market efficiency, financial
system stability, and economic development in the province are, presumably, also
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considered as relevant by the Commission and might be included in its performance
measurement system.

It is also noteworthy that the Commission is attempting to identify and measure outputs
and to institute targets in its performance measurement system, whether in respect to
statutory or discretionary goals. Whereas other commissions and financial regulators
often evaluate their performance against input priorities and activity levels, the British
Columbia Commission seeks quantitative measures of the extent to which its
performance targets are being met.

One area that the performance measurement system has not yet addressed is the
“competitive securities industry” that the Commission includes in its mission statement.
Since this area is part of that statement, it might be expected that the Commission would
want to identify quantitative measures of the extent of competition in the industry and
measure changes thereto over time.

Although the development of the Commission’s performance measurement system is at
an early stage, its approach will likely be the model for further development by other
provincial regulators. It will be of particular interest to see how the Commission
measures cost-effectiveness generally and the effectiveness of enforcement in particular.
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Chapter 7
Investment Industry Regulatory Organization of Canada

1. General

The Investment Industry Regulatory Organization of Canada (“IIROC”) is the national
self-regulatory organization that oversees all investment dealers and trading activity on
debt and equity marketplaces in Canada. It was created in 2008 through the
consolidation of the Investment Dealers Association of Canada and Market Regulation
Services Inc.

It is relevant to consider IIROC’s goals, objectives and performance measurement

systems because so much of the regulatory and supervisory activity in the Canadian
regulatory scheme has devolved to self-regulatory organizations.

2. Statutory Authority

ITIROC operates under a Recognition Order from the Canadian Securities Administrators
(Canada’s provincial and territorial securities regulators). [IROC is subject to oversight
and regular operational reviews by the CSA.

Under this mandate, IIROC sets regulatory and investment industry standards, protects

investors and strengthens market integrity while maintaining efficient and competitive
capital markets.

3. Mandated Functions

ITROC has three main functions: compliance, enforcement and regulatory policy
development.

a. Compliance/Surveillance of Member Firms and Marketplaces
e Screens all investment advisors employed by IIROC- regulated firms to
ensure they are of good character and have successfully completed all the
required educational courses and programs.

e Conducts financial compliance reviews to ensure that firms have enough
capital for the specific nature and volume of their business. [IROC-
regulated firms also participate in the Canadian Investor Protection Fund
which protects individual investors in the unlikely event that a firm should
go bankrupt.

e Conducts business conduct compliance reviews to check that firms have
procedures in place to properly supervise the handling of client accounts
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and that advice and transactions appropriately reflect the client’s
directions.

® Monitors the trading activity on Canadian equity markets for compliance
with market integrity rules, on both a real time and post-trade basis

b. Enforcement
* Investigates complaints against a dealer firm, approved person, access
person, participant or applicant.
e Conducts disciplinary actions where there is evidence that misconduct has
taken place

IIROC and its predecessor organizations have established a set of “benchmarks” for
assessing the internal performance of its divisions. As discussed below, these
benchmarks measure and set targets for the efficient functioning of the divisions, i.e. they
are directly concerned with the measurement and assessment of activity levels.”

As discussed below, however, IIROC has made considerable progress in one particularly
critical area, the identification and measurement of industry risk. It also publishes a
report on marketplace statistics but has not, to date, used these data to measure
performance.**

4. Operational Goals-Financial Compliance

The role of Financial Compliance (FC) is to monitor the financial status of its Member
firms and enforce compliance with IIROC rules. The main elements of the department’s
work are:

a. Review of financial regulatory filings — FC staff review monthly financial
reports and year-end audited joint regulatory financial questionnaires and
reports to identify changes in trends, financial status, and profitability. When
necessary, [IROC can take preventive measures to preserve the capital
position of a firm and protect client money and securities. Any Member firm
that does not meet minimum capital requirements is referred to as capital-
deficient. The firm must immediately rectify its capital position or face
possible suspension or termination of membership.

b. Annual and biennial "surprise' field examinations — FC staff conducts
"surprise" examinations of each Member’s books and records to ensure the
reliability of their unaudited regulatory filings.

* The following discussion is presented for readers who may be unfamiliar with what IIROC does. For a
discussion of the performance measurement issues, the reader may wish to skip to section 9.
* IIROC. Market Share by Marketplace (for the four quarters ending June 30, 2008.
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c. Review of audit working papers — Each Member firm is subject to a year-
end audit by an approved panel auditor to validate the information filed by the
firm with IIROC. To ensure the quality of the audit, FC staff review the panel
auditor’s working paper files within three months of the filing date of the
firm’s joint regulatory financial questionnaire and report.

The following benchmarks for FC are monitored and reviewed at least annually.

e Attain an average examiner project utilization rate of 70%, meaning 70% of
available staff time is to be spent directly on Member firm reviews

e Examine every Member annually (except for firms approved for biennial review)
within a calendar year

e Complete and issue 60% of field examination reports within 8 weeks to a
maximum of 6 months for all examination reports

e Perform an audit working paper review within 3 months of the filing date for high
risk firms

e Complete all other audit working paper reviews within 6 months of the filing date

e Complete and issue preliminary reports for new Member applicants within 2
weeks

Information on the results of monitoring and review of performance is not available.

5. Operational Goals-Business Conduct

The role of Business Conduct staff is to ensure that Member firms implement policies
and procedures to ensure their compliance with all non-financial regulatory requirements,
including those of IIROC, provincial securities acts and federal legislation such as the
Proceeds of Crime (Money Laundering) and Terrorist Financing Act 2001.

BC staff conducts regular reviews and on-site examinations of Member firms, focusing
on issues of suitability, anti-money laundering due diligence, supervision, corporate
finance and research, employee activities and internal controls.

Providing best practice guidance and rule interpretations is also part of BC’s work, as
well as providing feedback on policy development to the Regulatory Policy Department.

Businesses Conduct benchmarks are monitored and reviewed at least annually.

e Attain a project utilization rate of 70%, meaning 70% of available staff time is to
be spent directly on Member firm reviews
¢ Complete all mandated reviews (including scheduled branch reviews) as
established at beginning of year
e Complete and issue final examination reports:
o within 15 weeks of completion of fieldwork for 60% of reports
o within 26 weeks for all reports
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e complete and issue preliminary reports for new Member applicants within 2
weeks

Information on the results of monitoring and review of performance is not available.

6. Operational Goals-Trade Desk Compliance

IIROC regularly reviews trading firms' trade-desk procedures. The reviews are intended
to assess whether trade desk procedures comply with the Universal Market Integrity
Rules (UMIR) and appropriate provincial securities requirements.

Our Trade Desk Compliance staff also assists in the development, introduction and
education of users on new rules and policies, such as the Supervision of Trading Policy.
This policy requires all applicable market participants to proactively monitor their
compliance by completing internal reviews and addressing deficiencies. An IIROC Trade
Desk Compliance Officer will examine the results of these reviews when a field review is
conducted at the trading firm's office.

No operational goals or benchmarks are available.

7. Operational Goals-Market Surveillance

IIROC's market surveillance functions include:

e Real-time monitoring of trading activity on the Canadian equity markets,
including the TSX, TSX V, CNQ, Bloomberg and Market Securities Inc.

¢ Ensuring compliance with timely disclosure of information by publicly traded
companies

e Carrying out trading analysis

¢ Ensuring trade desk compliance with the Universal Market Integrity Rules
(UMIR)

No operational goals or benchmarks are available.

8. Risk Assessment

Business Conduct, Financial Compliance and Enforcement use risk assessment models to
assign risk scores to firms and track the performance, in terms of compliance, of each
firm, group of firms involved in similar lines of business (peer group), and the industry as
a whole. ComSet, the Complaints and Settlements Database of the Enforcement
Department, is used to track trends at each level.

The risk scores are available only to the Member Firms and regulators. However, IIROC

produces an Industry Risk Score that identifies trends in the risk assessments. As seen in
Exhibit 7-1, the assessed risk level was declining in the period 2001-2006.
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9. General Observations

As indicated above, most of [IROC’s measurement activity concerns benchmarking, i.e.
the establishment of desired levels of activity and the monitoring of the attainment of
those levels. This “benchmarking” has a different purpose than performance
measurement in relation to goals and objectives of securities policy, which is more
focused on the establishment and assessment of broader policy outcomes.

Thus, while IIROC sets regulatory and investment industry standards, protects investors
and strengthens market integrity while maintaining efficient and competitive capital
markets, it does not, for the most part, measure its performance against these objectives.
An exception to this is IROC’s concern with industry risk, a key “output” that it has
attempted to measure.

In addition, IIROC’s financial compliance and business conduct departments have
formulated detailed service standards. Such standards find their place under the principle
or objective of effective business management by a regulatory organization.

Unlike the Ontario Securities Commission, it does not face an explicit statutory
obligation to consider the costs and benefits of its rules. The efficiency objective may be
especially important in regard to [IROC’s regulation of marketplaces. It is now widely
accepted from a competitive perspective that alternative trading systems should be
allowed to operate in Canadian capital markets, subject to regulation.

In this area, [IROC has developed detailed “market integrity rules” under which these
marketplaces operate. However, there are no performance standards or measures that
measure the market efficiency and investor protection objectives that these rules seek.
As the market integrity rules deal with fundamental issues of transparency and market
fragmentation and because it is difficult to identify the optimal market structure in
advance, there is considerable value in developing “output” performance measures and
assessing them over time. Its marketplace statistics may be used to draw conclusions
regarding the impact of its rules on competition; at present, there is no dissemination of
such evaluations.

ITROC also publishes information on “highly liquid securities” which could be the basis
for analysis and measurement of market liquidity, and the impact of its rules thereon”.

* Investment Industry Regulatory Organization. “Highly Liquid Stocks”, available at
http://www.iiroc.ca/English/ComplianceSurveillance/MarketSurveillance/Pages/HighlyliquidStocks.aspx
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Chapter 8
Elements of a Framework for a Common Securities Policy

1. Introduction

In developing a common approach to performance measurement for the regulation of
Canadian securities markets, it is important to recognize that these markets are a critical
component of the economy and that the effective and efficient regulation of the market is
fundamental to Canada’s financial and economic development and integration into the
global market.

It is instructive therefore to look first at the objectives and principles of securities
regulation developed by the International Organization of Securities Commissions
(“IOSCQO”), both for suggestions in regard to a desirable performance measurement
system, and to understand the differences between that approach and the various
approaches that characterize current Canadian securities regulation.

In terms of a framework for a common securities policy, much can be gained from
distilling lessons from the previous chapters. What have these organizations done well,
and perhaps what might be done better? The chapter concludes with a discussion of
goals, objectives and performance indicators.

2. I0SCO Principles26

I0OSCO’s “Objectives and Principles of Securities Regulation” is an internationally-
agreed upon statement for strengthening securities markets by strengthening the
regulatory framework. The statement sets out three core objectives on which securities
regulation is based:

¢ Promoting investor protection
¢ Ensuring that markets are fair, efficient and transparent
e Reducing systemic risk

The Objectives and Principles of Securities Regulation provides thirty principles that are
designed to give effect to these objectives.

While each of the three core objectives is equally important, the Objectives and
Principles emphasizes that IOSCO members should be guided at all times by their
concern for investor protection. Investors are to be protected from misleading,
manipulative and fraudulent practices; the most important means for achieving this end is
full disclosure.

*% International Organization of Securities Commissions. “Objectives and Principles of Securities
Regulation”, Madrid, Spain: IOSCO. (available at http://www.iosco.org/pubdocs/pdf/IOSCOPD154.pdf)
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IOSCO’s core objectives provide that regulation should also promote fair and efficient
markets with the highest level of transparency, defined to include pre-trade and post-trade
transparency.

Finally, the core objectives call for regulators to reduce systemic risk. While regulators
cannot prevent securities firms from failing, securities regulation should enable the
containment of risks and mitigate the impact of any such failures.

This overview of IOSCO’s core objectives serves as a starting point for discussing the
goals and objectives of a common Canadian approach to performance measurement. As
a performance measurement system for securities regulation, IOSCQO’s approach is silent
on key issues.

3. Canadian Perspective on Goals and Objectives

It is important to keep in mind that the IOSCO core principles are the product of
informed discussion by securities regulators in the leading jurisdictions. Securities
regulation is a highly specialized field and, accordingly, the IOSCO principles are
properly accorded a high degree of respect. Indeed, as indicated in the previous chapters,
there is growing recognition in Canada and abroad that financial regulators should give
increased attention to systemic and market efficiency goals.

While IOSCO’s core objectives are highly relevant to the development of a common
securities policy for Canada, there is some reason to think that it may be too narrow.

(a) Economic Goals and Objectives

There can be little doubt that governments at all levels in Canada regard capital markets
as vital elements of public policy. As the previous chapters have shown, securities
regulation in Canada has changed in some measure, from its historic principal focus on
investor protection to a regime that balances those concerns with more broadly economic
objectives. The IOSCO core principles do not address broader issues of competition in
the securities industry, the significance of the sector itself in regional and national
economic development and as a source of employment, technical innovation and venture
capital, or the barriers to international competition and access to foreign securities
markets.

In these respects, a common Canadian system for performance measurement finds the
IOSCO principles somewhat limited.

(b) Investor Protection
Similarly, the evolving Canadian approach to investor protection also diverges from

IOSCO’s formulation. First, it is not clear that regulators in Canada or abroad regard
investor protection as their overriding goal. As previous chapters indicate, some
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jurisdictions have attempted to specify the objective of investor protection with greater
precision.

For example, the FSA’s statutory mandate includes the reduction of “financial crime”.
The Australian regulator is given the statutory duty of promoting the confident and
informed participation of investors and consumers in the financial system. The Ontario
Securities Commission is required, first and foremost, to protect investors, but the statute
makes clear that this protection extends to unfair, improper or fraudulent practices. The
AMF in Québec is instructed that consumer protection is the fifth priority27. The British
Columbia Securities Commission’s mission statement refers to “fair’” markets, but does
not mention investor protection.

Second, while all regulators accept that disclosure is an important tool for protecting
investors, the growing emphasis on proportionate regulation in Canada makes it clear that
disclosure requirements must themselves be cost-effective. Third, and perhaps because
of the apparent limits of a disclosure-based policy, Canadian regulators are turning to
other ways, such as investor education, of protecting investors.

The problem with the IOSCO approach is that the concept of investor protection is not as
well-defined as it perhaps was in earlier periods when markets were generally less
regulated and less efficient, disintermediation through capital markets less well
established, common pools such as pension funds and mutual funds less relied upon by
individual investors, and investors less educated. If given priority over other goals,
investor protection may be pursued at the expense of those goals.

In general, measures to enhance investor protection should, like all other rules and
regulations, be subject to a cost-benefit analysis. Such an approach respects the broadly
economic goals of domestic securities regulation, advances proportionate regulation and
enhances the competitiveness of the Canadian economy.

(c) Systemic Risk

There is a view that systemic risk issues are within the purview of the central bank and
the federal bank regulator, and that securities regulators participate on an informal basis.
There are, however, two areas in which a common securities policy should be directly
involved in assessing systemic risk: the regular assessment of market liquidity, and
clearing and settlements. These areas are of clear importance to securities regulators
even if they do not appear in explicit statements of regulatory goals and objectives.

Although a common securities policy will not be concerned with preventing dealer
failure, the financial soundness of the securities industry will be a prime concern.  As
increasingly seen in the leading jurisdictions, a common securities policy should actively
promote the stability of domestic securities markets.

7 Although, as noted above, the Quebec Securities Act makes investor protection the second priority, after
efficiency of the securities markets.
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Market Liquidity

The stability of securities markets can be assessed using the traditional quantitative
indicators of market liquidity. Market liquidity is defined as the volume of securities that
can be sold in a short period of time without having a significant effect on their price.
The relevant output measures include:

e Depth: ability to absorb large trade volumes, measured by market turnover
(gross average daily value of securities traded relative to outstanding shares of
the security)

¢ Tightness: ability to match supply and demand at low cost, measured by bid-
ask spreads; narrower spreads reflecting larger numbers of buyers and sellers
providing liquidity

e Resiliency: the speed with which price fluctuations resulting from trading are
dissipated; alternately, the speed with which imbalances in order flow are
adjusted, measured by the bid-ask spread and order volumes after large trades

Clearing and Settlement Systems

There is a particular role for a common securities policy in measuring the soundness and
effectiveness of securities settlement systems. IOSCO has enunciated 19
recommendations intended to reduce risks, increase efficiency, provide adequate
safeguards for investors and enhance international financial stability.*®

The principal risk in settlement activities is credit risk, the possibility that a counterparty
to a trade may fail to settle its obligations when due or at any time thereafter. Liquidity
risk, the possibility that a counterparty may not be able to meet its obligations when due
but may settle at a later stage, is also relevant. Other risks involve the legal, custodial,
and operational aspects of settlement.

Following IOSCQO’s recommendations, the national regulator should reduce pre-
settlement risks by introducing and enforcing rules for trade confirmation, settlement
cycles, central counterparties and securities lending. The principal output measures will
be the volume of trades that do (and do not) settle within the required time, typically
three days after execution.

It is noteworthy that IOSCO recommendation 6 discusses the central securities depository
that immobilizes securities and effects transfers by book entry rather than settlement by
the physical exchange of paper. In Canada, the Canadian Depository for Securities
provides this capacity.

*¥ Committee on Payment and Settlement Systems and Technical Committee of the IOSCO.
“Recommendations for Securities Settlement Systems”, Consultative Report, CPSS Publications No. 42,
Bank for International Settlements, Basel, Switzerland (available at http://www.bis.org/publ/cpss42.pdf)
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(d) Transparency

The IOSCO requirement that regulation promote the “highest level of transparency” is
very unclear because no trading system meets that objective. Trading systems differ in
the level of pre-trade and post-trade transparency because different traders adopt
strategies that may require anonymity.

Accordingly, the IOSCO requirement for transparency presumably means the highest
level of transparency consistent with other objectives such as competition among trading
systems and attracting order flow. Thus, a common securities policy can follow the
IOSCO transparency objectives and, with some modification of emphasis, continue to
pursue the economic goals while reducing systemic risk and providing an appropriate
degree of investor.

An important efficiency concern is the extent to which different marketplaces should be
allowed to operate with different degrees of transactional transparency. This issue has
proven to be highly divisive in the European context as some major market centres (e.g.
the London Stock Exchange) are organized as “dealer markets” with low transparency
and little regulatory intervention, while certain Continental marketplaces have been
required by regulators to operate as “central auction markets” with consolidated order
flow and high price transparency.

The same issues recur in environments where the central trading exchange has
demutualized in order to better compete with alternative trading systems that offer lower
trading costs and better execution to traders seeking anonymity, albeit at the cost of
higher market fragmentation and reduced transparency (e.g. “dark pools™)

To date, there is little agreement as to which “market microstructure” is the more
efficient, but it is clear that certain classes of investors strongly prefer less transparent
structures and if prevented from doing accessing such markets may reduce their trading
or divert to such markets in other jurisdictions. Accordingly, the regulator should
measure the performance of different marketplaces and draw conclusions about the
desirability of achieving greater transparency in light of all relevant policy objectives.

The principal “output” measure of rules establishing a particular market’s microstructure
is the bid-ask spread, the difference between prices at which participants are willing to
buy and sell securities; the more efficient market will exhibit a narrower spread.

(e) Internationally competitive securities industry

Competition among dealers and brokers is desirable because it normally leads to
increased institutional efficiency, lower costs for clients, and improvements in the quality
and range of financial services provided. Whereas the competition authority will be
concerned about the anti-competitive effects of mergers and abuse of dominant position
in the securities industry, the securities regulator will be concerned that anti-competitive
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market structures may be the result of regulatory measures, such as licensing and capital
requirements, that raise barriers to entry.

Accordingly, a common securities policy regulator will measure:

(1) Dealer (foreign as well as domestic) market shares by line of Canadian
business
(i1)) Changes in market shares over time
(ii1) Number of new entrants
(iv) Innovation in products and services

(f) Market Efficiency

IOSCO’S emphasis on capital market efficiency is well-accepted, although perhaps not
well-defined. Well-developed securities markets offer an alternate source of
intermediation, thus enhancing efficiency in the financial sector through competition with
other financial institutions. Well-functioning securities markets provide a mechanism for
the efficient valuation of assets and diversification of risks; create liquidity in financial
claims; and efficiently allocate risks. Markets help reduce the cost of capital, thereby
raising economy-wide savings and investment. They also foster market discipline by
providing incentives to corporations and financial institutions to use sound management
and governance practices.

Thus, while regulatory objectives may emphasize that efficiency capital markets provide
funds for investment, the informational efficiency of markets contributes significantly to
living standards and economic growth in ways that go well beyond the provision of
financing.

A securities market is informationally efficient when price movements are unpredictable.
Because informationally efficient markets incorporate new information quickly into
securities prices, observed price movements are unpredictable because the arrival of new
information is unpredictable. Accordingly, a regulator will be concerned about
departures from random price movements, as such departures may indicate the
ineffectiveness or under-enforcement of regulations.

Tests of regulatory “output” would measure how markets react to information. For
example, there is some indication that underpricing of initial public stock offerings in
Canada is less than in other jurisdictions with less developed markets. Thus, efficiency
tests could include:

(1) Tests of randomness of day-to-day trading
(i1)) Measures of security-price reactions to announcements of new
information (e.g. stock splits; share issues, takeover bids)
(iii)) The extent of discounts on initial public offerings
(iv) Profitability of insider trading
(v) Trading activity before major corporate announcements
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(g) Regulatory Efficiency
Proportionate Costs of Regulation

Regulators are increasingly concerned with the costs of compliance that their rules and
regulations create. The Ontario statute makes proportionate regulatory costs a principle
to which the Commission shall have regard. The British Columbia Securities
Commission indicates that advancing cost-effective regulation is one of its four areas of
action. A common securities policy should have a similar requirement.

At present, Ontario is the only Canadian jurisdiction with a requirement to consider the
costs and benefits of proposed rules. Cost-benefit analysis raises issues of measurement
and organizational acceptance. However, it is an accepted part of regulatory impact
analysis in many areas, such as health, safety and transportation and has been found to be
applicable. Accordingly, a common securities policy should seek to measure the costs
and benefits of regulatory proposals and to report the results of analyses to the public,
without being specifically bound by the conclusions of those analyses.

Service Standards

Securities regulators are increasingly concerned with their internal efficiency through the
development of service standards and measurement systems. This may be especially true
where the regulator recovers its costs through fees and charges to market participants
rather than through government funding.

As discussed in Chapter 1, the U.K. Financial Services Authority has established
standards in 64 service areas and publishes performance statistics annually; Canadian
efforts are thus far at an early stage. A common securities policy will seek to provide
equally efficient service to issuers (e.g. clearing prospectuses), industry participants (e.g.
registration times) and the public at large (e.g. complaint handling) across the country.

(h) Market Integrity

A key element in a scheme of investor protection is the development of regulations to
fight financial crimes, in particular, money-laundering and terrorist financing. Noting
that the U.K. Financial Services Authority is mandated by statute to reduce financial
crime, a common securities policy will pay particular attention to this objective.

It may be questioned whether the securities regulator is better able to deal with these
criminal activities than are police forces. Obviously, cooperation is required in
enforcement matters; the regulatory role would focus on suitability, “know-your-client”
and recordkeeping requirements.

As with most aspects of investor protection, performance standards and measurement are
not easily defined. The national regulator’s success in reducing financial crime depends
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on several factors, including the resources available to the enforcement agency. As these
resources can be put to alternative uses, the regulator will necessarily allocate funds
among activities with equally high priorities.

Note, however, the FSA’s attempt to specify the objective in measurable terms in its
Performance Account:

Firms and other stakeholders understand their respective responsibilities and
mitigate risks relating to financial crime and arising from market conduct,
measured by using the Financial Crime Survey of firms, the Consumer Awareness
Survey, and market cleanliness measures. Market cleanliness is reflected in the
extent to which ‘informed price movements’ are observed ahead of significant
regulatory announcements by issuers.

The development of corresponding measurable output measures will be a prime concern
in a common securities policy. Given its national scope, such a policy will contribute to
the reduction of financial crime in conjunction with other national criminal enforcement
bodies.

4. Framework Issues in Securities Regulation

In light of the framework issues presented in the introduction to this paper, it is easily
concluded that the IOSCO approach of delineating principles of regulation is lacking in
key respects. It says nothing about key performance indicators, the issues that attend
performance measurement or the issues involved in public disclosure of regulatory
performance.

When the individual Canadian regulatory organizations are studied, it becomes clear that
while efforts are being made to specify goals and objectives, the performance
measurement issues remain to be undertaken. The discussion in the previous chapters
highlights that:

¢ In several provinces, performance measurement is not a priority, with
the result that regulators do not obtain good feedback on the impact of
rule-changes

®  Where performance measurement is attempted, securities regulators
primarily measure inputs and activity levels

¢  While the high-level statement of statutory goals may give the
impression that measurement is not necessary or valuable, the
reluctance to measure performance may have more to do with conflicts
among goals

e Jtis desirable that performance measurements be widely disseminated

The efforts by the British Columbia Securities Commission, while at an early stage, are
encouraging and may well serve as the model for regulators in other provinces.
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There are clear benefits to Canada of a common set of goals and objectives for securities
regulation. It is apparent that capital markets have national and international dimensions,
and that Canada is best served by a capital market that is efficient, stable, domestically
and internationally competitive, and supportive of national and regional economic
development while ensuring that investors have the information necessary to evaluate
investment risks and potential returns accurately and are protected against fraud and
financial crime. A framework of agreed goals and objectives, together with effective
performance measurement is an important ingredient in achieving these benefits.
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